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giMINAL LAW — BAIL — A 
jefendant indicted for murder 
in the statutory form will not 

ye admitted to bail in the 
ound of proofs countervail- 
ing the presumption of guilt 
= inferred from such indictment. 
Mart gIMINAL LAW — DISCOVERY 
_INSPECTION OF DOCU- 
VIT WENTS — A defendant in a 
«” @@ «minal case is not entitled to 
inspection of statements and 
records in the possession of 
the State in advance of adverse 
sollnenaiy against him by the 


























































gitnesses Whose’ statements 
oi they are or to whom they per- 
ANTED tain. 

—___@ nicested from an opinion by 


- J.C. C. rendered July 15, 
Essex County Court. State 

Williams. For the motion 
yard T. Rosen. Contra—Mau- 
: J. McKeown 







































































































igests of Recent ‘Opinions 


the purposes of discrediting the 
witnesses should have been left 
to defense counsel. The import- 
ant fact underlying this holding 
is that the particular govern- 
ment witnesses had already test- 
ified 

If the defendant here acquires 
the right to examine the state- 


ments he seeks now to obtain, 

should not be until such time 
as the witnesses whose state- 
m s they are or to whom they 
pertain have testified adversely 


to him 
Motion denied 
Divorce Costs Ruled 
Tax Deductible 
(ACCN)—Expenses 


divorcing one’s wife 
deductible, according 
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to a ruli 
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Constitutionality of State 
Fair Trade Acts 


(Continued from last week) commerce. It then proceeded to 
dismiss the bill for injunction 
on the sole ground that the act, 
as applied to a non-contracting 


person, was violative of the due 


In 1952, prior to the passage of 
the McGuire Act, Michigan be- 
came the third state whose su- 


oreme court was to rule against 

the constitutionality of Fair | PrOCess ge oe = the es ‘aan 
aie é , stitution. In affirming e dis- 

Trade. However, unlike the missal, the supreme court held 


Minnesota court, the Michigan 
court based its decision almost 
solely upon the ground that the 
act was violative of state consti- 
tutional guarantees. In Shakes- 
peare Co. v. Lippman Tool Shop 
Sporting Goods,* it was held 
that the Michigan Fair Trade 
Act" was unconstitutional as ap- 
plied to persons who had not 
signed an agreement to main- 
tain Fair Trade prices, since it 
deprived such persons of prop- 
erty without due process of law 
within the meaning of the Mich- 


that the better reasoned view 
was that of the Florida court in 
Liquor Store, Inc. v. Continental 
Distilling Corp., and that such 
was the only view consistent 
with its holding in People v. Vic- 
tor.” An attempt by plaintiff to 
distinguish the Shakespeare case 
on the ground that the Fair 
Trade Act involved protection of 
a person’s property, i.e., good will 
represented by a _ trade-mark, 
was turned away by the major- 
ity of the court, which reasoned 
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DIGESTS OF RECENT OPINIONS ., 





AMENDMENT — R.R. 4:95-4(a) 
does not bar amendment of a 
complaint in a matrimonial 
action to set forth another 
cause which arose prior to the 
filing of the original complaint 
but merely broadens the pow- 
er to include causes arising 
after the complaint. 


PRACTICE — DISMISSAL — A) 


dismissal without prejudice 
adjudicates nothing and an- 
other auction may be instituted 
on the same facts alone or in 
company with others. 
SEPARATE MAINTENANCE — A 
separation instigated and ac- 
quiesced in by the husband 


does not relieve him of the duty | 
to support his wife and may be, 


the basis for separate main- 

tenance. 

VENUE — Under R.R. 4:94(a) 
venue in a matrimonial action 
must be laid in the county 
where the cause of action 
arose. 

Digested from an opinion by 
Francis, J. A. D. rendered July 
25, 1957. Appellate Div. Chris- 
tiansen v. Christiansen. For re- 
spondent — Eugene J. Kirk. For 
appellant—Benjamin M. Ratner. 

Defendant appeals from a 
judgment awarding his wife 
separate maintenance. 

The parties were married on 
Oct. 4, 1951. Disharmony arose 


quickly and they separated phy- | 


sically on March 8, 1952 but re- 
mained in the same household. 
On Oct. 14, 1952 the wife sued 
for 
ing 


separate maintenance alleg- 
refusal of defendant to co- 
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habit with her since March 8 
and a failure to support begin- 
ning about June 1 and becoming 
complete in Sept. The complaint 
was in one count and seemed to 
present a case of simple ‘aban- 
donment under the statute, N. J. 
S. 2A:34-24, but it contained a 
number of allegations respecting 
a course of cruelty pursued by 
the defendant down to its filing 
date. There was however no as- 
sertion or claim of constructive 
abandonment. Defendant ad- 
mitted refusal to cohabit after 
March 8 and that he ceased to 
support plaintiff after the mid- 
dle of September, 1952. The pre- 
trial order described plaintiff’s 
action as a simple abandonment 
and refusal to support the 
former arising in March 1952 
and the latter commencing Sep- 
tember 1952 


Plaintiff left the marital home 
on Nov. 21, 1952. 


Trial was had in 1953 and 
1954. The proof showed a cessa- 
tion of marital relations on 
March 8 but it appeared defend- 
ant was then physically incap- 
able of engaging in relations 
because of an infection. With- 
out passing on the element of 
failure of support, the trial judge 
held an abandonment on March 
8 had not been proved and that 
judgment would be entered dis- 
missing the complaint with pre- 
judice in so far as it charges an 
abandonment on that date and 
without prejudice as to other 
allegations in the complaint, 
particularly those relating to de- 
fendant’s conduct between 
March 8, 1952 and Oct. 14, 1952. 
Counsel then moved to amend 
the complaint to charge an 
abandonment as of Sept. 15, 1952 
but the motion was denied, the 
court stating that though the 
amendment was advisable, it 
had no power to grant it because 
of R.R. 4:95-4(a). 


On Jan. 5, 1955, the present 
complaint for separate mainten- 
ance was filed. It contains 3 
counts charging simple aband- 
onment and failure to support 
beginning about March 9: 
abandonment and ffailure_ to 
support commencing Nov. 21, 
1952 when plaintiff was obliged 
to separate because of defend- 
ant’s cruelty, and finally aban- 
donment and failure to support 
arising during a consensual sep- 
aration. The trial court entered 
a judgment for separate main- 
tenance on all three grounds and 
defendant appeals arguing the 


| judgment in the first action was 
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ranted 
| maintenance 


| County 


res adjudicata and required dis- 
missal of the action. 


Held: R.R. 4:95-4(a) provides 
that an amendment to the com- 
plaint “may be allowed to set 
forth a cause of action which 
has arisen or became known 
since the filing of the original 
complaint .’ The trial court 
felt this barred an amendment 
which would set forth a cause 
of action which had arisen be- 
fore the filing of the complaint 
but had not been set forth there- 
in. This restrictive construction 
is not sound. R.R. 4:93-1 directs 
that the rules governing civil 
actions generally shall apply to 
matrimonial actions _ unless 
otherwise provided in Rules 4:93 


to 4:98 inclusive. R.R. 4:15-1, 
provides that leave to amend 


pleadings shall be given freely 
when justice requires. The pur- 
pose of R.R. 4:95-4(a) is clearly 
indicated in the tentative draft 
of the original rule 3:83-5(a). 
The design of the rule was not 
to limit the power of amend- 
ment but to broaden it, if neces- 
sary, to make certain that a 
cause of action which arose sub- 
sequent to the filing of a com- 
plaint for separate maintenance 
or divorce could be added by way 
of amendment and to remove the 
doubt which had existed under 
the old practice as to whether 
this could be done or whether 
in such case an independent suit 
would have to be brought. Under 
the circumstances here the 
amendment sought in the first 
suit should have been permitted, 
but that does not affect the 
merits of the second action. 
The prior judgment was res 
adjudicata as to the alleged 
abandonment of March 8, 1952 
for the action predicated on that 
date was dismissed with pre- 
judice. But the dismissal was 
limited expressly to that date 
and the court took pains to pre- 


serve any other claims for re- 
lief based on cruelty or a subse- 
quent abandonment. The dis- 


missal as to the latter was with- 
out prejudice a dismissal 
without prejudice is comparable 
to the former non-suit. It adjud- 
icates nothing and another ac- 
tion be instituted on the 
same facts alone or in company 
with others the basis of a 
claim relief. Therefore, the 
actions based on later construc- 
abandonment and on later 
abandonment during consensual 


may 


as 


for 


tive 


separation were not barred by 
the judgment. 
The record adequately sup- 


ports the conclusion that when 
the plaintiff left it was instigat- 
ed and acquiesced in the de- 
fendant. Such a separation does 
not relieve the husband of the 
duty to support his wife. This 
reason alone would have war- 
the award of separate 


hy 
WY 


resided in Essex 
and the sevaration oc- 
curred there. The cause of ac- 
tion arose there and accordingly 
the venue should have in 
that county as required by R.R. 
4:94(a). The fact that the wife 
went to live in Union County 
and that defendant had his 
business there does not affect 
the mandatory application of 
the rule. Venue should not have 
been laid in Union County and 
the motion to transfer should 
lave been granted. However. no 
prejudice to defendant resulted 
from error a hence it is 
no for interfering with 
the judgment 


Affirmed. 


parties 


The 


Jaia 
181d 


na 


the 
tne na 


basis 


Israel Honors Judge 
Leibowitz 


New York (ACCN)—The Israeli 


city of Beersheeba has decided 
to name its new sports arena 
after the New York Judge 


Samuel S. Leibowitz. 

Judge Leibowitz. who is cur- 
rently touring Israel, has been 
active in fund-raising and Amer- 
athletic and cultural pro- 
for Israel. 


ican 


NEGLIGENCE — An owner or 
occupier of lands who retains 
an independent contractor to 
work thereon is under a duty 
to the contractor’s employees 
to exercise ordinary care to 
render the premises reason- 
ably safe from conditions other 
than that which the contract- 
or was called to correct or 
which necessarily inhere in 
that work. 

—While generally one who re- 
tains an independent contrac- 
tor is not liable for injury oc- 
casioned by the latter’s negli- 
gence, he is liable for his own 
wrong which may have con- 
curred with that negligence, 
as for creating an unreason- 
able risk which he should have 
recognized. 

—An employer of independent 
contractors who assumes con- 
trol of coordination of the 
work or who does not assign 
this to anyone, is liable for in- 
jury resulting from negligence 
in the coordination of the work 
which created a hazard caus- 
ing the injury. 

—While the burden of proof of 
causation is on the plaintiff 
this may be established by cir- 
cumstantial evidence which 
creates a reasonable and log- 
ical inference of causation. 

—Where a person has lost his 
life as a result of an accident 
there is a presumption he used 
due care for his own safety. 
Digested from an opinion by 

Goldmann, S. J. A. D. rendered 

July 29, 1957. Appellate Div. 

Bergquist v. Penterman et als. 

For plaintiff — Theodore D. Par- 

sons (Parsons, LaBrecque, Can- 

zona & Combs, attys. Joseph T. 

Grause of counsel.) For Penter- 

man and Kivimage — Edward E. 

Kuebler. For Point Pleasant 

Homes—John M. Pillsbury (Rob- 

erts, Pillsbury & Carton, attys). 
Decedent was fatally burned as 

the result of an explosion which 
occurred on Oct. 13 while he was 

doing floor finishin work in a 

dwelling then under construc- 

tion at defendant Point Pleas- 
ant’s development Plumbing 
work at the time was being done 
by one Kivimage, an employee of 

Penterman. Decedent’s adminis- 

tratrix sued all three. At the 

close of the trial before the jury 

Point Pleasant moved for and 

was granted judgment of invol- 

untary dismissal. Like motions 
by ivimage and Penterman 
were denied but the jury subse- 


quently reported it was dead- 
locked on the claim against 
them. By leave of court plain- 


dismissal 
Peterman 
from this 
the denial 


tiff appeals from the 
of Point Pleasant and 
and Kivimage appeal 
judgment as well as 
of their motion. 

At the time of the accident 
Point Pleasant was engaged in 
construction of a development 
and had completed some 39 
homes therein. Eight or nine 
homes were in the course of con- 
struction, the house here involv- 
ed being one of these and hav- 
ing been sold with occupancy 
promised for Oct. 15. The com- 
pany engaged no general con- 
tractor but furnished the mater- 
ials for the jobs and throuch its 
officer, Potter. arranged for the 
services of individual contractors 
at a fixed sum per house. These 
contractors furnished their own 
workmen. tools and incidental 





materials and genera]j, 
ed complete supervyis 
their respective employ 
the manner in which 
was done. The compar, .: 
ducted its operations froy . : 
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Generally contractors x 
their own convenience | 
in touch with the og 
schedule and work pro 
did their work accor 
ter testified he coordin 
activities of all contractg;; -. 
to get a house complete; .. 
certain time if possible :. 
completion date approach-: 
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tractors and pressure +} 
complete their jobs. He adm: 
knowing that a torch hag -. 
used in annealing the 
tubing in the heating s 
that a sealer or lacquer 
in finishing floors. 
Potter testified 
Beaton, the floor 2 
tractor, and Penterman 
plumbing contractor, tha: - 
house involved was promise; 
Oct. 15 and had exer 
to have them comp 
work. Penterman 
boiler supplied by the 
did not arrive until Oct 
began work that day a 
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helper Kivimage arriy 
house at 7:45 A.M. on 
Penterman laid 
Kivimage was to doin 
and then went upstairs and 
the floor finishers, Beaton z 
decedent, his emplovee. The 
is some testimony that } 
Wood, a company emp! 
spoke to Beaton that same q 
about this house 

Beaton and 
sanded the I 
knew of this operation 
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He testified he 
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y did not at the time 
ie ; * were lacquering the 
m e was also proof no 


tin sheet was used 
ge and there was some 
as to whether the win- 
he bedroom were open. 
laintiff argues that (a) 
Point Pleasant, 
rin possession and con- 
to a workman for 
Iting from a hazard- 
1 on the premises 
1egligent in coord- 
work so that a 
ld be working with 





as 











ners using lacquer. 
: ly owner or occu- 
es who, by invita- 
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— ering the floors. The mix- | 


it was the same mixture | 


‘he usual procedure during | 



























NEW JERSEY LAWYERS VISIT THE HAGUE 


This pheto was taken last month when Jacob E. Max, Jersey 
City lawyer and president of The Lawyers Association of The 


Hague Academy 


of International Law, 


presented the visiting 


american lawyers to His Excellency, Mr. Justice Read, Judge of 
the International Court of Justice, at The Peace Palace in The 


Hague. Those pictured are: Lou 
Max, Jersey City; 


Justice Read; Nathan Baker, 


is Kravis, Atlantic City; Jacob E. 





tion induces a person to come 
the premises, is under a duty 
to exercise ordinary care to ren- 
premises reasonably safe 
for the purposes embraced in 
I invitation. Point Pleasant 
rgues that an owner is not lia- 
le, however, where an _ inde- 
pendent contractor or his em- 
ployee comes on the premises to 
ct the precise condition 
1 causes the injury. But this 
exception is not applicable here 
for decedent’s death was not 
sed by a dangerous condition 
was called on to correct nor 
which necessarily inhered 
in the work he was doing. 

In any event, Point Pleasant 
ged with direct negligence 
although it entrusted the 
o independent contrac- 
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Irs, it retained control of the 
k by its active participa- 

l rdering the work on 
I n Oct. 13 created an 
ul diti und failed to 
uard the work- 

ed on the prem- 
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and, Yes — and it can be for you too. 
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| Jacob Friedman, Jersey City. They were among a large group of 

lawyers from the U.S.A. who attended conferences at Dublin and 
London and who are now visiting Holland. 

Earlier in the day the visitors were guests of Mr. D. Youngman, 


President of the Senate of the 


Netherlands in the upper House 


of Parliament. At the Hague Academy of International Law, they 
were shown the works of Grotious and other famous legal writers. 





Hoboken; and 
of his employees. But an em- 
ployer of an independent con- 


tractor will be held for his own 
wrong as for example negligence 
in hiring unskilled persons, or 
giving improper instructions or 


faulty equipment, or iting an 



















































unreasonable risk which he 
should have recognize As re- 
gards the present case the rule 
has been stated as being that one 
who entrusts work to an inde- 
pendent contractor, but who re- 
tains control of any part of the 
work, is subject to liability for 
harm caused to invit which 
is caused by is failure to 
exercise his control rea- 
sonable care. The power to di- 
rect the order in which the work 
shall be done may be such con- 
trol and will impose liability if 
negligently exercised. Here the 
jury could have found Point 
Pleasant did control part of the 
work, viz, the time wh ld 
be done and its coordin th 
other work, and that Point Pleas- 
int directed the doin th 
the floor and plumbing mn 
Oct. 13. Hence a jury stion 
arose as to whether the control 
bv Point Pleasant w x ised 
with reasonable care. TI! -O- 

dination of the work v either 

t assigned to anyone as 

med by Point Ple nt and 

n either event it would le 

- negligence in respe h 
hazard arising from tt imul- 
tane operations inv d: 
nan lacquering floor nd 
annealing pipes The n 
of the case against Point P S- 
unt was error. 

As to the other defendants 
Penterman’s liability is grounded 
in the doctrine of I t 
superior and there was sufficien 
to raise a jury question as t 
whether Kivimage knew of the 
danger and failed to take the 
precautions with the tylene 
torch he should have taken a 
reasonable man. 

It is the duty of plaintiff ir 

lige se to pr 1usal 

i burden of proof 
can be S b) ‘um - 
stantial evidence and need not 
be ablished by dir indis- 
putable evidence. There LS 
enough in the case for a jury to 
conclude that Kivima torch 
ignited the lacquer fum«< The 
matter may rest on legitimat 
ference, so long as the roof 
a reasonable nd 
iference as distinguish- 
d from mere speculation. The 
other possible causes advanced 
were for the jury. 

As to contributory neg] nc 
it is to be observed that where 
an injured person has i 
life as the result of an accident 
there is a presumption used 
due care for his own safety. In 
any event, on the evidence, this 
was also at most a question for 
the jury. 

Reversed as to Point Pleasant 


Negligence Suit Against VA Dismissed 


New York (ACCN)—A $250,000 


negligence suit brought against | 


the Veterans administration and 
the U. S. government by the 
parents of an 18-year-old secre- 
tary who was killed by a de- 
ranged veteran was dismissed by 
a federal court here. 


The veteran, Bayard P. Peakes, 
who admitted shooting Eileen 
Fahey, secretary for the Ameri- 
can Physical Society, is now con- 
fined to a New York state hos- 
pital for the criminally insane. 


The girl’s parents had charged 
that the Veterans administra- 
tion was negligent in not hos- 
pitalizing Peakes, when it was 
known that he psychotic 
and schizophrenic 


Was 


Federal Judge Richard H. 
Levet, in dismissing the action, 
ruled that: 

“Merely because a_ veteran 
once served in the U. S. armed 
forces does not mean that the 
U. S. assumed the duty to pro- 
tect the general public from 
those veterans who might be- 


come dangerous to society.” 
“The Federal government has 
no Constitutional or inherent 
power to commit. Indeed, no 
authority seems to exist whereby 
any government, federal or state 


|or any individual, has been held 

liable for failure to commit.” 
“The fact that the U. S. as- 

sumes to give certain benefits to 


veterans, including educational 
assistance, medical treatment, 


and even hospitalization under 
certain circumstances, does not 
in itself involve an assumption 
of control over such veterans so 
as to give rise to a duty to pro- 
tect the public from their acts.” 
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Periodic Will Revision 


The advice the National State Bank gives 
customers most frequently is this: See your 


When changes in tax laws, family affairs, or 
business conditions occur, our trust officers 
suggest that the customer consult his lawyer 
for legal advice. Our experience proves that 
periodic will revision by the attorney helps 
a person do more for his family. 
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IS EVERYBODY OUT OF STEP BUT US? 


As lawyers we in theory dre reputed to be skilled in ascertaining 
and analyzing the facts, and particularly able to face realities. How 
long we shall continue to enjoy or deserve this reputation among 
the public is open to doubt if we are to be judged by certain actions 
of the House of Delegates of the American Bar Association. 

Two weeks ago the House of Delegates met in New York in the 
first half of a two-part meeting, the second half of which, auspici- 
ously enough, was just concluded in London, England. Included 
among the pre-convention activities of the New York meeting was 
a convocation held in the General Assembly Hall of the United 
Nations. On that occasion, Sir Leslie Munro, New Zealand’s per- 
manent representative to the United Nations and Ambassador to 
the United States, bluntly told an audience of 2,000 members of 
the A.B.A. and their guests: 

“The dawn of the atomic age cannot brighten into a 
peaceful day for mankind unless nations and their gov- 
ernments are ready to observe the rule of law and to turn 
the great world organization called the United Nations to 
proper account. Our paramount, our sacred duty is to do all 
in our power to strengthen this United Nations.” 


The following day the House of Delegates, the governing body 
of an association of 90,000 American lawyers, met in solemn session 
and proceeded, by voice vote (described by the New York Times as 
overwhelming) to defeat, for the second consecutive year, a reso- 
lution proposed by the International and Comparative Law Section 
to appoint an observer to be accredited to the United States mis- 
sion to the United Nations. As reported in the Times the reasoning 
of the leading spokesman against the resolution was that “any 
representation by the «association at the United Nations would 
deprive (the A.B.A.) of its impartial position on actions of the 
international body.” 

Whether one agrees with Sir Leslie Munro or not, the fact 
is that there exists in the world today an organization of national 
governments called the United Nations and this organization has 
had, presently has and will continue to have profound, if incalcul- 
able, effects upon the lives of all of us. It is further the fact that 
many activities of the United Nations have an immediate and 
cirect bearing upon the work of lawyers, here as well as elsewhere. 
These are facts of the world today, and no amount of ignoring 
them by the House of Delegates will make them disappear. 

The Charter of the United Nations specifically recognizes the 
status and function of accredited observers appointed by non- 
governmental national organizations to their respective national 
missions. An American observer, for example, serves as a two-way 
channel of communication: First, he reports to his organization 
the activities of the United Nations and the policy of the United 
States government on specific issues before the U.N.; second, he 
advises the United States mission on the position or attitude of his 
organization with respect to particular issues. To assist them in 
carrying out this function, the observers are periodically briefed by 
the United States Delegation to the U.N. and by the U.N. Secretar- 
iat, which also provides the observers with special documentation 
not generally available. In addition, some American observers 
testify before Congressional committees when questions of United 
States policy in the U.N. are debated in Congress. 

In summary, an observer accredited to the U.N. can perform a 
function valuable not only to the organization he represents, by 
alerting its members to activities of particular significance to them, 
but to his government as well. This essential fact has been recog- 
nized by the United States Government whose policy always 
been to encourage American national organizations to obtain ac- 
creditation. Approximately 125 American national organizations 
maintain accredited observers at the United Nations. Included 
among this roster are such groups as the National Association of 
Manufacturers, The United States Chamber of Commerce, The 
League of Women Voters, The Veterans of Foreign Wars. The New 
York Stock Exchange, The National Council of Churches, The 
National Association of Women Lawyers, and the National Federa- 
tion of Republican Women, and both the Boy and Girl Scouts of 
America. Indeed, about the only major American organizations not 
accredited, aside from the A.B.A., are the American Legion and 
The D.A.R. 

It is safe to say that organizations such as the National Associ- 
ation of Manufacturers and the Chamber of Commerce have not 
suffered diminished “impartiality” toward the U.N. by maintaining 


has 


A.B.A. smacks of one of those legal fictions for which the law is 
infamous. 

We doubt that the action of the House of Delegates in this 
instance represents the views and wishes of the majority of Ameri- 
can lawyers or even of the 90,000 members of the association. As 
was done with the social security issue, the rank and file must 
become articulate and impress upon their delegates that true 
representation calls for a reversal of last month’s action. 

At this writing it is not known how the New Jersey delegates 
voted on this question. This may be ascertained when they have 
returned from vacations and the London meeting. 

Meanwhile a poll of lawyers of New Jersey may shed some light 


Federal Tax Notes 





By Harold Kamens 

FRAUD PENALTY: Taxpayer 
filed fraudulent excess profits 
tax returns for 1943, 1944 and 
1945. The fraud consisted of over- 
accruing salesmen’s commissions 
and of omitting sales from in- 
come. The Government comput- 
ed the fraud penalty on the ex- 
cess profits tax deficiency. How- 
ever, the higher excess profits 
tax resulted in an overpayment 
of income taxes. 

Held: This should be deducted 
from the deficiency before the 
penalty is computed. However, 
for the purpose of computing the 
1943 penalty, the court refuses 
to allow the postwar refund cred- 
it. Jacobs Brothers, Inc., Ct. Cls. 
11/7/56. 

FRAUD: 
the 
the 


Taxpayer admitted 
correctness of all items on 
Commissioner’s net-worth 
Statement except the existence 
and amount of cash on hand. 
He contended that he had saved 
up and hidden away $42,000 in 
a buried garbage can. The Com- 
missioner allowed $1,000. 

Held: Applying the Cohan rule, 
was found as a fact that tax- 


it 
payer had hidden away $24,000 
in the receptacle. Part of the 


deficiencies for each of the years 
was held due to fraud. Galant, 
26 TC No. 43, acq. IRB 1956-46. 

FRAUD PENALTY: Taxpayer, 
the owner of a retail-jewelry 
cusiness conceded that large un- 
explained deposits represented 
unreported income but argued 
that their omission was due to 
his lack of education and to poor- 
ly trained and poorly supervised 
help employed during the war 
years. 

Held: Taxpayer was intelligent 
enough to conduct successfully 
several retail-jewelry stores in a 
highly competitive field, and the 
fraud penalty is upheld. Bern- 
stein Estate, TCM 1956-260. 

CHARITABLE BEQUEST: De- 


cedent’s will left income to his 
wife for life, with power to in- 
vade to maintain her standard 


3 
der 
aer 


of living, remain to the Board 
of Directors of a private corpor- 
ation with which decedent had 
been associated, to provide a re- 
tirement or welfare fund for the 
employees. 

Held: This was a charitable 
bequest. The amount of the re- 
mainder was not indefinite be- 
cause the possibility of invasion 
by the wife was remote. Carlson 
Estate. 21 TC 291, non-acq. IRB 
1956-46. 

MARITAL DEDUCTION: De- 
cedent’s will provided that the 
portion bequeathed to his wife 
should pass to his children if 
she died before his estate was 
distributed. In a state-court ac- 
tion, the bequest to the wife was 
determined to be conditional not 
upon her surviving to the time 


'of distribution. but upon her sur- 


viving the testator. 

Held: The above interpretation 
is accepted and agreed with, thus 
qualifying the bequest for the 
marital deduction. Steele Estate, 
DC Mont., 10/23/56. 

PARTNERSHIP EXPENSE: De- 
cedent was a member of a part- 
nership which was permitted to 


deduct, in its year ended Janu- 
ary 30, 1947. interest on a renego- 
tiation settlement reached in 
1951. However, for the purpose 
of valuing the partner’s interest 
in the partnership as of the date 
of his death, in 1947, Commis- 


sioner argued that this accrued 
interest should not be deducted. 
Held: The income tax determ- 


ination implied that the liability 


was in existence at the date of! 


death and that it reduces the 


value of the estate. Knipp Estate, | 
25 TC No. 153, non-acq. IRB 1956- | 


47. 

LICENSE-BACK OF PATENTS: 
At the same time a settlor turned 
over certain patent applications 
to family trusts, the trustees lic- 


ensed him to use the patents at) 


a Stipulated royalty. 


Held: The trusts and the as-| 
signment of the patents are valid | 
and irrevocable. Accordingly, in- | 


come from the trusts is not tax- 
able to the settlor, and he is per- 


mitted to deduct the royalties he | 


had agreed to pay under the lic- | 


TC 


ense agreement. Potter, 27 
No.. 21. 
NON-EXEMPT ORGANIZA- 


TION: Taxpayer was organized | 


by breeders and racers of horses 


to control the industry. It main-| 


tains the records for and pub- 
lishes a stud book, publishes a 
monthly racing calendar, licen- 
ses and disciplines owners, jock- 
eys, etc. It collects fees for these 
services and for conducting races. 
Its net income in 1948 was $60,- 
000 and its surplus over $700,000. 

Held: Congress did not intend 
to treat such an organization in 
the same way as a chamber of 
commerce or a board of trade, 
which are exempt. Taxpayer was 
performing services which might 
well have been done by others 
for profit or gain. Jockey Club, 
cert. den., 10/8/56. 

INCOME: Taxpayer, a part- 
nership computing income on 
the completed-contract basis, 
completed building a library for 
the U.S in 1938. It accrued $2,500 
for the balance due on the con- 
tract and $25,700 as the amount 
properly collectible to reimburse 
for extra costs due to govern- 
mental delays. In 1946 it secured 


a net judgment on both items 
against the government for 
$13,000. 

Held: The 1938 accrual of 
$25,700 was improper. The 


amount of the 1946 judgment in 
excess Of $2,500 represented 
damages and was includible in 
the partnership’s 1946 income. 
In 1938, the items were “contin- 
gent and uncertain” and not in- 
cludible in income. Irwin, CA-3, 
11/23/56. 

VALUES: Taxpayer acquired 
assets from its parent in a tax- 
able exchange for its stock. The 
basis of the assets is their cost, 
which is the value of the stock. 
Commissioner asserted the value 
was the price at which the stock 
was Offered to its parent’s stock- 
holders. 

Held: This was a transaction 
not at arm’s-length, value of the 
stock is according to the value 
of its assets, and the book value 
is accepted, which was higher 
than the sales price. Avco. Mfg. 
Corp., 27 TC No. 61. 


BAD DEBT LOSS: Taxpayer | 


advanced $92,300 from 1937 to 
1943 to a corporation owned by 
her then husband. Although the 
corporation was insolvent prior 
to 1944, it had a great potential 
earning capacity and sufficient 


cash to pay part of the debt. In} 


1944 taxpayer’s attorneys com- 
promised the debt for $2,500 
cash. Meanwhile, in June 1944 
taxpayer divorced her husband. 

Held: Taxpayer exercised 
sound business judgment in com- 
promising the debt of $92,300 for 
$2,500 and that she is entitled 
to a nonbusiness bad debt loss 
for the difference. Pierson, 27 
TC No. 34. 











upon the views of the bar on this 


important subject. Therefore, as 


we did with the social security issue in 1953, the Law Journal is 


printing a ballot to ascertain the 


bar’s opinion. As before. “votes’”’ 


inay be submitted by letter or post-card as well as by this ballot. 
and, for convenience may bear more than one signature. 


This form of articulation wa 
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Should the American Bar Association appoint an observer 
to be accredited to the U. S. mission to the United Nations? 


[ ] NO 
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they ascertained from a o- 
ment employee on De the 
another company had subm:«, 
a lower bid than theirs ang +. 
on Dec. 6 submitted a re 
lower than that of 
tor dating the letter c 
tal Dec. 3, the final date 
ceipt of bids and having 
vised bid noted as havin 
received on Dec. 3. The Go 
ment urges these act 
proscribed by and co u 
violation of 31 USCA 
known as the False C] 
for which it demar 
feiture of $2000 by 
ant for each act proscr 
in and on which it 
right to recovery. 
move to dismiss the 
as failing to state 
action on which reli 
granted. 

Held: Under the 
upon a “claim” 
non to the appli 
statute in any given cirex 
stance. The statute 
with false claims on t 
ment for money or pro 
only with causing tt 
ment to pay claims which 
grounded in fraud. 

A “claim” by 
the statute is res 
conventional mear 
for money or proper 
a right is asserted 
Government f 
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founded on 
Government’s own liability 
“bid” as employed in t! 
context connotes 
perform a contract 
fied price. Being 
offer, a bid creates n 
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a contract comes int 
by acceptance. It giv 
to make any dema 
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Within the 
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In addition fraud 1 





cated. Fraud requires 

deceived party acted on it 
representation to his In 
Here the Government 

defrauded by are 

the bid nor dama 


or by its acceptance 


an instance of collu 
resulting in a high 


price, to the d 
ernment, but 1 ran 
where the government ¥ 
a lower price. And 
showing the bid 
eepted so as i0 
contract and claim 
At the most d 
guilty of interfere 
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governmental bi 
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. GHLIGHTS OF TERM 
on ee (part 2) 
me big antitrust case last 
FAL held “unlawful, by a vote of 


.,?, DuPont’s acquisition of a 
‘percent stock interest in Gen- 
a) Motors. These stock acquisi- 
wns were made by DuPont dur- 
the years 1917-1919, for the 
“pose of enlarging its finish 
.; fabrics market; Mr. Justice 
e-pnan for the majority found 
alton of Section 7 of the 
ston Act. In his opinion, the 
ok acquisition restrictions in 
ion 7 of the Clayton Act ap- 
24 to vertical as well as hori- 
pial S tock acquisitions even 
are the 1950 Amendment, and 
m8 son 7 does not require the 
the li -ornment to proceed against 
: sock acquisition at or near its 
Feyrrence but may proceed at 
~; ime such acquisition may be 
+ @#L.; with reasonable probability 
4 yntain a threat of monopoly 
S Ag. nreera of commerce. 
tis true, Mr. Justice Brennan 
‘mitted, that before the pres- 
- yit was brought the govern- 
ont : had never invoked Section 
‘against vertical acquisitions. 
seover, the Federal Trade 
mmission took the position 
3t Section 7 did not apply to 
tical acquisitions. However, 
2, Rep. No. 1191, 81st Cong., 
reporting the 1950 
mendments to Section 7, stated 
st the purpose of the amend- 
s “to make it clear that 
applies to all types of 
y anfier and acquisitions, verti- 
Overdm as well as horizontal * * *” 
* FTC’s failure to act is not 
administrative inter- 
that Congress did not 
‘tical acquisitions to 
the purview of the 
:. Mr. Justice Brennan found 
ort for the view that Con- 
intend to cover ver- 
itions in the legisla- 
, of the Clayton Act, 
in the remarks of 
Chilton, one of the 
ers of the bill. 
Burton and Mr. 
Frankfurter, dissenting, 
opinion that the 
rred “in (1) applying 
' e.0n 7 to a vertical acquisi- 
+ pr @e (2) Holding that the time 
Y ose y the government in 
action is controll- 
than the time of the 
ition itself; and (3) 
in disregard of the 
fact of the trial 
1e facts of this case 
its theory of illegal- 
is 
n the legislative his- 
1e Clayton Act to sug- 
lt was intended to ap- 
cal acquisitions, “On 
y, these provisions of 
repeatedly describ- 
biting the acquisition 
competing compan- 
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‘years of administrative 
Ivide additional sup- 
this view. Neither the 
of Justice nor the 
de Commission, the 
pal enforcing agencies, 
1t any action under 
other than the in- 
that has not involved 
isition in allegedly 
corporations. The 
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Review of Supreme Court's Work 


Federal Trade Commission re- 


peatedly has declared its under-| 


standing that Sec. 7, prior to its 
amendment in 1950, applied only 
to competing corporations.” 
Moreover, according to the dis- 
sent, the Supreme Court itself 
“has twice construed old Sec- 
tion 7 as applying only to stock 
acquisitions involving competing 
corporations.” International Shoe 
Co. v. FTC, 280 U.S. 291; Thatch- 
er Mfg. Co. v. FTC, 272 US. 554. 
Moreover, as the dissenters see 
“The Court’s holding is un- 
fair to the individuals who en- 
tered into transactions on the 
assumption, justified by the 
language of Section 7, that their 
actions would be judged by the 


it; 


facts available to them at the 
time they made their deci- 
son. * -** 


“The Court’s holding cites no 
authority in support of its new 
interpretation of this 40-year- 
old statute. On the other hand, 
examination of the dozen or 
more cases brought under Sec- 
tion 7 reveals that in every case 
the inquiry heretofore has cen- 
tered on the probable anticom- 
petitive effects of the stock ac- 
quisition at or near the time it 
was made.” (U.S. v. E.I. du Pont 
de Nemours and Co., 25 LW 4343). 
Football 

Another aftermath of the Su- 
preme Court’s refusal to apply 
the antitrust laws to profes- 
sional baseball, see Toolson v. 
New York Yankees Inc., 346 US. 
356, 22 LW 4014, was the prob- 
lem of what to do about pro- 
fessional football. The answer 
given by the Supreme Court was 
that baseball is in a class by it- 
If, and that football cannot 
m the freedom from regula- 
ion accorded to baseball 

Mr. Justice Clark. writing for 


se 








he Court, recognized the diffi- 
ulties of his position: 

“If this ruling is unrealistic, 
nceonsistent, or illogical, it is 
su ient to answer, aside from 
the distinctions between the 
businesses, that were we consid- 
ering the question of baseball 
for the first time upon a clean 
sla we would have no doubts. 
But Federal Baseball, 259 U‘S. 
200, held the business of baseball 
Outside the scope of the Act. No 
other business claiming the cov- 
erage of those cases has such 
an adjudication. We, therefore, 
sonclude that the orderly way 


+ 


to elimi 


i 
i 


nate error or discrimin- 
any there be, is by leg- 
and not by court deci- 
sion. Congressional processes are 
more accommodative, affording 
the whole industry hearings and 

)pportunity to assist in the 
formulation of new legislation. 


; > + a 
4duadliUll 


The resulting product is there- 
fore more likely to protect the 
industry and the public alike. 
The whole scope of congressional 
action would be known long in 
advance and effective dates for 





the legislation could be set in 
the future without the injustices 
of retroactivity and surprise 
which might follow court action. 
Of course, the doctrine of Tool- 
son and Federal Baseball must 
yield to any congressional action 
and continues only at its suf- 
ferance.”’ 

Dissents were filed by Mr. Jus- 
tice Frankfurter, Mr. Justice 
Harlan, and Mr. Justice Brennan. 
The MHarlan-Brennan dissent 
read: 
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“What was foreshadowed by| plain. * * * A case or controversy | federal court would, as in diver- 


United States v. 
Boxing Club, 348 USS. 


laws, 
| professional baseball is 
eris so far as those laws are con- | 


International | arising under Sec. 
236, has} 
now come to pass. The court, in 
holding that professional foot- 
ball is subject to the anti-trust | 
now says in effect that/| Justice Harlan agreed on the jur- 
sui gen-|isdictional question, but did not 


301(a) is,| sity cases, act in effect merely 
therefore, one within the pur- | as another court of the State in 
view of judicial power as defined | which it sits.” 
in Article III.” | “Since the Constitution limits 
Mr. Justice Burton and Mr./| federal judicial power to cases 
ithe Ur under * * * the laws of 
the United States * * *,” there 
go along with the view that the| must be present, as an integral 





cerned, and that therefore Fed- substantive law to be applied in part of plaintiff’s cause of action, 


eral Baseball Club v. 


National|a suit under Section 301 is fed-|an issue calling for interpreta- 


| League, 259 U.S. 200, and Toolson| eral law. On the constitutional | tion or application of federal law. 


v. New York Yankees, Inc., 


346 | question, 


they viewed Section | True, he said, in the bankruptcy 


U.S. 356, do not control football 301 as a valid grant of “protec-|cases such as Schumacher v. 


by reason of stare decisis. Since| tive jurisdiction.” 


I am unable to distinguish foot- 
ball from baseball 
rationale of Federal Baseball and | 
Toolson, and can find no basis 
for attributing to Congress a 
purpose to put baseball in a class 
by itself, I would adhere to the 
rule of stare decisis and affirm} 
the judgment below.” 
v. National Football 
LW 4152). 
Labor Arbitration 
Labor cases bulked 
the Supreme Court’s docket last 
Term, with Section 301 of the 
Taft Act offering the most in- 
teresting problem. The issue, 
which provoked a lengthy dis- 
sent from Mr. Justice Frankfur- 
ter, 


League, 25 


jurisdiction to compel an em- 
ployer to comply wi 
ration clause in a collective bar- 
gaining contract. 

The lower courts had been 
sharply divided on the scope of 
the statute. Some had taken the 
view that Section 301 merely 
gives federal district court juris- 





diction in controversies that in-| 








volve labor organizations, with- 
out regard to diversity. Under 
that view, Section 30 ould not 
be the source of substantive law; 
it would neither supply federal 
law to resolve these controver- 
sies nor turn the federal judges 
to state law. Other courts had 
thought that Section 301 is more 
than jurisdictional—‘that it au- 
thorizes federal courts to fashion 
a body of federal law for the en- 
forcement of the ollective 
bargaining agreements and in- 
cludes within that federal law 
specific performance of promises 
to arbitrate grievances under 
collective bargainin yree- 
ments.” 

Mr. Justice Dougla for the 
majority, adopted i latter 
view and held that labor arbitra- 
tion clauses are specif y en- 
forcible. 

This conclusion then brought 
Mr. Justice Dougla another 
problem: ‘‘What is the substan- 
tive law to be applied in suits 
under Section 301?’ He answer- 
ed: “We conclude that the sub- 
stantive law to apply in suits 
under Section 301 (a) is federal 
law which the courts must fash- 
ion from the policy our na- 
tional labor laws. * * * The Labor 
Management Relations Act ex- 
pressly furnishes some substan- 
tive law. It points out what the 
parties may or may not do in 
certain situations. Other prob- 


lems will lie in the penumbra of 
express statutory mandates. 
Some will lack express statutory 
sanction but will be solved by 
iooking at the policy of the legis- 
lation and fashioning “emedy 
that will effectuate that policy. 
The range of judicial inventive- 





ness will be determined by the 
nature of the problem. * * * Fed- 
eral interpretation of the federal 
law will govern, not state law. 
* * * But state law, if compati- 
ble with the purpose of Sec. 301 
may be resorted to in order to 
find the rule that will best effec- 
tuate the federal policy. * * * Any 
state law applied, however, will 
be absorbed as federal law and 
will not be an independent source 
of private rights. * * * 

There is no constitutional dif- 
ficulty. Article III, Sec. 2 extends 


the judicial power to cases ‘aris- 
ing under * * * the Laws of the 
United States. * * *’ The power 
of Congress to regulate these 
labor-management controversies 
under the Commerce Clause is 


under the! senting, had more difficulty with} 


large on} 


was whether Section 301] 
gives the federal district courts} 


th an arbit-| 


Beeler, 293 U.S. 367, jurisdiction 
was sustained, but this type of 
| litigation can be deemed to im- 
the case. “The Court has avoided |plicate a potential federal ques- 
|the difficult problems raised by | tion. Nor can the doctrine of 
|Sec. 301 * * * by attributing to | “protective jurisdiction” gener- 
the section an occult content.| ate an independent source of jur- 
|This plainly procedural tn ft outside of what Art. III 
is transmuted into a mandate to| sanctions and what Congress has 


| Mr. Justice Frankfurter, dis- | 


(Radovich | the federal courts to fashion a| defined. Mr. Justice Frankfurter 


concluded that Section 301 must 


| whole body of substantive fed- | 
be deemed unconstitutional in 


eral law appropriate for the com- | 
plicated and touchy problems | cases where it provides the sole 
raised by collective bargaining | basis for the exercise of jurisdic- 
** * “The entire relevant legis- | tion by the federal courts. (Tex- 
\lative history of the Taft-Hart-| tile Workers Union v. Lincoln 
‘ley Act and its predecessor, the| Mills of Alabama, 25 LW 4387; 
Case Bill * * * reinforces the|Goodall-Sanford, Inc. v. United 
natural meaning of the statute| Textile Workers of America, 25 
as an exclusively procedural pro- | LW 4390; General-Electric Co. v. 
vision, affording, that is, an ac- | United Electrical Workers, 25 LW 
cessible federal forum for suits| | 4391). 
on agreements between labor or- | | Picketing 
ganizations and employers, but Picketing has given the Court 
not enacting federal law for such! no end of trouble. Is it protected 
suits.” |free speech, or is it something 
In Mr. Justice Franfurter’s|more? Last Term Mr. Justice 
view, the majority decision cre-| Frankfurter, writing for a divid- 
ates vast problems by bringing,ed Court, held that the free 
into conflict, state law and fed-/ speech provisions of the Consti- 
eral law, state courts and federal| tution do not prevent a state 
courts. “These problems are not|from enjoining peaceful organi- 
rendered nonexistent by disre- | zational picketing that violates 
gard of them.” Mr. Justice Frank- | a state statutory ban on coerc- 
furter continued: “ ‘equitable! |ing an employer to interfere with 
remedies’ in the federal courts| his employees’ right to join or 
had traditionally excluded speci-| refuse to join a union. 
fic performance of arbitration’ The Court’s troubles with the 
clauses, except as explicitly pro- problem commenced as far back 
vided by the 1925 [Arbitration] as Truax v. Corrigan, 257 US. 
Act. Thus, even assuming that 312, where it was held that a 
Section 301 contains directions state cannot deny use of the in- 
for some federal substantive law! junction in labor cases. But dur- 
of labor contracts, I see no jus- ing the New Deal days, a differ- 
tification for translating the ent tack was taken. Thornhill v 
vague expectation concerning Alabama, 310 US. 88, “broadly 
the remedies to be applied into assimilated peaceful picketing in 
an over-ruling of previous fed- general to freedom of ‘speech, and 
eral common law and more par- as such protected against abridg- 
ticularly into the repeal of the ment by the Fourteenth Amend- 





previous congressional exemp- ment.” Then, however, in a ser- 
tion of  collective-bargaining : E a 
‘Continued on page 9, C01. 

agreements from the class of ‘Continued on Pp shiek 
agreements in which arbitration 
clauses were to be enforced.” COUNSELLORS’ 
Constitutional! Problems 

But Mr. Justice Frankfurter TRAINING 
had an even more fundamental PROGRAM 
sround of dissent—‘‘the serious RUTGERS 
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constitutional question that was 
adumbrated in the Westinghouse 
case, 348 U.S., at 449-452, 23 LW 
4141, the constitutionality of a 
grant of jurisdiction to federal 
courts over contracts that came 
into being entirely by virtue of 
state substantive law, a jurisdic- 
tion not based on diversity of 
citizenship, yet one in _which a 
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Review of Supreme Court's Work 
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(Continued from page 5) 


ies of cases of which Building 
Service Union v. Gazzam, 339 US. 
532, was typical, the Court per- 
mitted a state injunction to pre- 
vent violation of a state policy 
against employer coercion. 

Mr. Justice Douglas, dissenting 
along with the Chief Justice and 
Mr. Justice Black, called the maj- 
ority decision a “formal surren- 
der.” He said: 

“The retreat began when, 


in 


Teamsters Union v. Hanke, 339} 


U.S. 470, four members of the 
Court announced that all picket- 
ing could be prohibited if a state 
court decided that that picket- 
ing violated the State’s public 
policy. The retreat became a rout 
in Plumber’s Union v. Graham, 
345 U.S. 192, 21 LW 4252. It was 
only the ‘purpose’ of the picket- 
ing which was relevant. The 
state court’s characterization of 
the picketers’ ‘purpose’ had been 
made wellnigh conclusive * * * 

“Today, the Court signs the 
formal surrender.” (Internation- 
al Brotherhood of Teamsters, 
Local 695, v. Vogt, Inc., 25 LW 
4505). 

In other labor cases the Court 
held: 

(1) An employer association’s 
temporary lockout of all its mem- 
bers’ employees when a union 
initiated a “whipsawing” plan by 
striking against one member did 
not violate the Taft Act. (NLRB 
v. Truck Drivers Local Union No. 
449, 25 LW 4225). 

(2) A labor union is an “em- 
ployer” under the Taft Act when 
it deals with its own employees. 
(Office Employees International 
Union, Local No. 11 v. NLRB, 25 
LW 4273). 
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(3) The NLRB’s refusal, under 
its jurisdictional standards, to 
process unfair labor practice 
charges against an employer en- 
gaged in interstate commerce 
does not give either a state labor 
board or court jurisdiction. (Guss 
v. Utah Labor Relations Board, 
25 LW 4212; San Diego Building 
Trades Council v. Garmon, 25 
LW 4216; Amalgamated Meat 
Cutters v. Fairlawn Meats, Inc., 
25 LW 4215). 

(4) A union’s payments from 
its general treasury to finance 
television broadcasts supporting 
particular candidates for Cong- 
ress violate the Federal Corrupt 
Practices Act’s ban on political 
“expenditures” by unions. (US. 
v. United Automobile Workers, 
25 LW 4189). 

Stockholders’ Suits 

Federal diversity jurisdiction 
in stockholders’ suits was clari- 
fied—or, in the view of dissent- 
ers, radically changed by the 
Court. In a pair of cases, a 5 to 4 
majority, declared that a cor- 
poration whose management de- 
fends the acts that form the 
basis of a stockholder’s suit was 
improperly aligned as a plaintiff 
for diversity jurisdiction pur- 
poses; that the court must deter- 
mine the issue of antagonism 
between the stockholder and the 
corporation on the face of the 
pleadings and by the nature of 
the controversy; and that a cor- 
poration whose management op- 
posed a stockholder’s diversity 
derivative suit was antagonistic 
to the stockholder and should not 
have been aligned as a plaintiff. 

This is what the dissenters 
said: “The Court holds that, col- 
lusion aside, whenever a corpor- 
ation refuses to bring a suit and 
a derivative suit is brought by a 
stockholder on its behalf, the 
ccrporation is always to be align- 
ed as a defendant for purposes 
of determining diversity juris- 
diction. The Court thus makes 
the exception the rule, and by 
confounding the requirements 
for establishing a substantive 
cause of action with the require- 
ments of diversity urisdiction, 
it overturns a half-century’s pre- 
cedents in this Court. * * * 

“The Court, purporting to in- 
terpret this half-century of pre- 
cedents, sweeps them away. In 
so doing, it greatly expands the 
diversity jurisdiction. ‘Antagon- 
ism’ is a difficult standard to 
meet and is a more unusual situ- 
ation. Refusal to sue provides 
automatic entry. Moreover, 
whenever the corporation and the 
real defendants are of the same 
citizenship, there would be no 
diversity jurisdict ion unless an- 
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;tagonism could be shown. No 
similar restriction on jurisdiction 
is made because of possible non- 
diverseness of the stockholder 
and the corporation defendant 
because it is generally not too 
dificult to find a non-diverse 
stockholder to institute suit. 

“The Court professes to do no 
more than to apply well-settled 
precedents. But the well-settled 
precedents that are applied have 
absolutely ‘nothing to do with the 
case.’”’ (Smith v. Sperling, 25 LW 
4436; Swanson v. Traer, 25 LW 
4438). 

Obscenity 

Control of obscenity, a prob- 
lem that occupied the American 
Law Institute at its meeting last 
May, see 25 LW 2563, also came 
in for some discussion by the 
Supreme Court last Term. 

Writing for a unanimous Court, 
Mr. Justice Franfurter told the 
states that they cannot make it 
a criminal offense tou provide the 
general reading public with a 
book that has a potentially de- 
leterious influence only upon the 
morals of youth. 

Mr. Justice Franfurter said: 
“We have before us legislation 
not reasonably restricted to the 
evil with which it is said to deal. 
The incidence of this enactment 
is to reduce the adult population 
of Michigan to reading only what 
is for children. It thereby 
arbitrarily curtails one of those 
liberties of the individual, now 
enshrined in the Due Process 
Clause of the Fourteenth Amend- 
ment, that history has attested 
the indispensable conditions 
the maintenance and prog- 


H+ 
It 


as 
for 


ress of free society.” (Butler v. 
Michigan, 25 LW 4165). 
But several months later the 


Court upheld obscenity statutes 
not drawn quite so broadly. 

Mr. Justice Brennan, writing 
for a divided Court, held that 
obscenity is not within the area 
of constitutionally protected 
speech or press. 

Accepting = American Law 
Institute’ ’s definitions as not sig- 
nificantly didierent from “the 
meaning of obscenity developed 
in the case law” Lut refusing 
to accept the early test of Regina 
v. Hicklin, L.R. 3 Q.B. 360, the 
Court established this standard: 
“whether to the average person, 
applying contemporary commun- 
ity standards, the dominant 
theme of the material taken as 


a whole appeals to prurient in- 
terest.” 
The Court upheld convictions 


under a California obscenity law 
and under the postal obscenity 
laws. Moreover, the federal stat- 
ute was found to be a proper ex- 
ercise of the postal power. 

Mr. Justice Douglas and Mr. 
Justice Black disagreed because, 
as they saw it, the Court had 
made ‘the legality of a publica- 
tion turn on the purity of 
thought which a book or tract 
instills in the mind of the reader. 
I do not think we can approve 
that standard and be faithful to 
the command of the First 
Amendment which by its terms 
i restraint on Congress and 
Which by the Fourteenth is a 
restraint on the States. * * * The 
test that suppresses a cheap 
tract tcday can suppress a liter- 
ury gem tomorrow. All it need do 
is to incite a lascivious thought 
or arouse a lustful desire. The 
list of books that judges or juries 
can place in that category is end- 
less. 

“I would give the broad sweep 
of the First Amendment full sup- 
port. I have the same confidence 
in the ability of our people to 
reject noxious literature as I have 
in their capacity to sort out the 
true from the false in theology, 
economics, politics, or any other 
field.” 

Mr. Justice Harlan went along 
with the state obscenity law but 
dissented on the federal statute. 
He saw significant differences be- 
tween the two, and “the Court 
compounds confusion when it 
superimposes on these two stat- 
utory definitions a third, drawn 


IS a 


from the American Law Insti- 
tute’s Model Penal Code, * * * 
The bland assurance that this de- 
finition is the same as the ones 
with which we deal dies in the 
face of the author’s express re- 
jection of the ‘deprave and cor- 
rupt’ and ‘sexual thoughts’ tests 
* * * There is a significant dis- 
tinction between the definitions 
used in the prosecutions before 
us, and the American Law In- 
stitute formula.” 

Mr. Justice Harlan was willing 
to uphold the state convictions 
because he “cannot say that its 
suppression would so interfere 
with the communication 
‘ideas’ in any proper sense of 
that term that it would offend 
the Due Process Clause.” But 
the federal case is something dif- 
ferent: “I do not think it follows 
that state and federal powers in 
this area are the same, and that 
just because the State may sup- 
press a paricular utterance, it is 
automatically permissible for the 
federal government to do the 
same. * *:* 

“Not only is the federal inter- 
est in proteciing the Nation 
against pornography attenuated, 
but the dangers of federal cen- 
sorship in this field are far 
greater than anything the States 
may do.” 

Mr. Justice Brennan’s willing- 
ness to uphold obscenity statutes, 
however, stopped short at New 
York’s injunction law. The Court, 
by Mr. Justice Frankfurter up- 
held the statute, but Mr. Justi@e 
Brennan felt strongly that the 
absence “of a right to jury trial 
is a fatal defect.”” The New York 
case also brought forth dissents 
by Mr. Justice Douglas, Mr. Jus- 
tice Black, and the Chief Justice. 
(Kingsley Books, Inc. v. Brown, 
25 LW 4557). 
Military Trials 

With Mr. Justice ¢ Harlan 
changing his mind and Mr. Jus- 

tice Frankfurter making up his 
mind, the Su Ci our rt, 
Term, reversed the st 1 it took 
a year ago on the power of the 
erery to try civilian depend- 
nts abroad for 


capital crimes 
‘Mr. Justice Black, who an- 
nounced the 


Court’s judgment, 
was joined by the Chief Justice 
and Mr. Justice Douglas—his 
partners in a dissent 


year ago 
—and by Mr. Justice Brennan, a 
newcomer to the Court. They 
flatly rejected the ruling in In 
re Ross, 140, U. S. 453, that the 
Bill of Rights does not 


apply to 
government action 


ipreme last 


an 


abroad, re- 
jected a suggestion that a treaty 
with foreign countries can over- 


ride constitutional guarantees. 
and limited Congress’ powers to 
regulate the “land and naval 
Forces” to its “natural meaning” 


—which does not encompass civ- 
ilians even if they are depend- 
ents living with servicemen on a 
military base. 

Mr. Justice Black wrote: “It 
would be manifestly contrary to 
the objectives of those who cre- 


of. 





ated the Constitution, a; ,. 

those who were feepane ee 
the Bill of Rights—let alon: 
to our entire constitution.) ; 
tory and tradition—to , 
Article VI as permi 
United States to exercise 
under an internationa) 
ment without observing 
tutional prohibitions. Ip 
such construction woul, 
amendment of that docum 
a manner not sanctioneg »- 1. 
ticle V. The prohibitions ot 
Constitution were desigp-; . 
apply to all branches of th: v 
tional Government 
cannot be nullified by t 
tive or by the Executive a 
Senate combined. 

“There is nothing 
unique about what we 
This Court has regula 
uniformly recognized 
premacy of the Const} 
a treaty. *'°*'* 

“This Court has als 
ly taken the position 
Act of Congress, 
comply with the Con 
on a full parity with 
and that when a statu 
is subsequent in tim 
sistent with a treaty 
to the extent of conflic 
the treaty null. It we 
pletely anomalous t 
treaty need not comp! 
Constitution when 
agreement can be ov 
a statute that must 
that instrument. 

“There is nothing in Missoy 
v. Holland, 252 U.S. 416, vn: 
is contrary to the position 
here. There the Court 
noted that the treaty 
was not inconsistent with a 
specific provision of the Cons 
tution. The Court was concerr 
with the Tenth Amendr 
which reserves to 
the people all pov 
gated to the Nation 
ment. To the exten 
United States can v 
treaties, the peopl nd 
States have delegated their p 
er to the National Vv 
and the Tenth Amendment is: 
barrier.” 

t was the concurring 
of Mr. Justice Harlan 
Justice Frankfurter 
ed the scope of 
holding to court martials 
for capital offense 
servicemen’s civ n 
abroad in times of peacé 

Mr. Justice Frankfurter 
reserved judgment last fe 
went along with the view = 
the proposition 
Ross case had be 
long since evaporated’ 
no justification for court-mar: 
jurisdiction in Article 
Constitution when it i 
connection with h 
protection of Article III 
Fifth and Sixth Amend 

Mr. Justice Ha 
largely with Mr. Ju 
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constitutionality of State Fair Trade Acts 





-ntinued from page 1) 














- to be noted that the 
"san Supreme Court based 
n entirely on the pro- 
that the Fair Trade Act 
the due process clause 
state constitution, with 
from admittedly rather 
ple precedent. Signifi- 
it barely touched on the 
und and economic his- 
em Trade. Though its 

ay not be so well 
hose of Florida and 
states, they are just 
1 their result. 
| the most thorough 
ion given to a state 
ict by any court is 
Supreme Court of 
*h has twice held 







unconstitutional. In 
‘rst case, Grayson-Robinson 
»<. Inc. v. Oneida, Ltd.,” de- 
4 jn 1953, the court struck 





- the entire Georgia Fair 
n the ground that, 
ted on March 4, 1937, 
3s contr to the express 
sions of the federal Sher- 
Anti-Trust Act and there- 





aX? 
urv 





gid ab initio. Subsequent 
g legislation in the form 
ne Mill ier-Tydinas and Mc- 
* Acts could not operate to 


e Georgia act since it 
rom its inception. “A 
‘an be made effec- 
Dy reenactment.’ By 

its reasoning in a 
ision,* the court also 











g Georgia act “of- 
= r 1, section 1, para- 


our Constitution of 
provides that ‘No 
be deprived of life 
I perty except by the 
process Of law.’ fAjnd 
t reason the act is null 














the Georgia 
ie with the conten- 
+ mig coat its second ruling in the 
: eerson Robinson case was obi- 
ir neg octum for the reason that 
a already been dis- 
> grounds that the 
d ab initio.” The 
led and Fair Trade 


Goren 0299, however, 


moet ur 








id a ded in Georgia by the 

+ Tren? that t the reenacted 
Fai rade Act” “clearly 

t ovisions of the 


use of the Consti- 
z I the State of Georgia.’’™ 


S.E.2d 161 
r. ¥ 1937, p. 800 
oa d SK » eee Ga ‘53. 
St. Yea M4): State v. Mi 66 




















This appears to be one of the 
strongest state court positions 
on the subject of legislative or 
priv: rate price fixing. The court 
refused to consider the subtle, 
perpetual arguments for Fair 
Trade based upon protection of 
trade-marks and public welfare, 
and recognized the act to be 
merely a price-fixing measure 
which there was no conceiv- 
able public need. If the milk in- 





fo r 








dus is not within the scope of 
p interest as regards price 
fix said the court, “electrical 
appliances are not.” Although 
the nonsigner provision was at 
issue in both cases, the court in 
ts opinion makes no distinction 
between signatories and non- 
signors, and thus, presumably, 
has invalidated the entire act. 

Less than a year passed before 
the validity of another state Fair 
Trade law was tested, this time 
before the Arkansas Supreme 


Court in the well-known Union 
Carbide & Carbon Corp. v. White 








River Distributors, Inc. case.” In 
an action for an _ injunction 
ag st a price-cutting defend- 
al inder the act’s nonsigner 


ision, the trial court denied 


relief on the ground that the 
act violated sections 2, 8, 18, 19, 
and 29 of article 2 of the Ark- 
ansas constitution. On appeal 
to the state supreme court, the 
facts were fully stipulated and 
it was agreed that no federal 
constitutional question was in- 
volved. Only the nonsigner pro- 
vision” of the act was under at- 
tack, and the court stated that 
it would limit its discussion to 
section 8, article 2 of the state 
constitution which provided that 


shall be deprived of 


10 person 


his property without due pro- 
ESS law. The pivotal issue 
as therefore whether the act, 

including its nonsigner provision, 
stituted an abuse of the pol- 


} 


r of the legislature. In 
hat there were “several 
red matters wh impel 





ich 





us t nclude that the Act is 
protect the public welfare 

and therefore violates our con- 
stitution,’ the court considered 
the following four points: (1) 
Th n be sustained only 
f it enha nces the general wel- 
fare and not if it restricts it. A 
rade-mark is entitled to pro- 
t vhich, being ample un- 

der the federal laws, entitles the 
plaintiff to no ad idition al protec- 
tir by st it As at the 


welfare. 
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Since competition is, to a degree, 
restricted by the act, the interest 
of the public is not served there- 
by. (2) “The history of the prom- 
ulgation of Fair Trade Acts just- 
ifies the inference they were 
thought to benefit a few manu- 


facturers and not the general 
public.” Also, oy far the 
most enthusiastic advocate of 
fair trade legislation is the re- 
tail druggist.’” The urt con- 
cerned itself with the realities 
of Fair Trade while developing 
this second point, and concluded 
that the real purpose of Fair 


Trade laws today is to eliminate 


price competition between re- 
tailers. (3) A statute which fixes 
prices for goods or services must 
have an obvious and real con- 
nection with the public health, 
safety and welfare. In Noble v. 
Davis,” the Arkansas court de- 
nied constitutionality to a stat- 
ute fixing charges to be made by 
barbers for their services. The 
connection of this statute to the 
public welfare was called “‘vision- 
ary and not real” “non- 
existing fact.” This decision, said 
the court, controlled the present 
one on the point that a state- 
ment by the legislature that a 
statute is in the public interest 
will have no effect on the ccurt’s 
decision if it be the fact that the 
statute is not a proper matter 
for legislative concert 4) The 
Arkansas court cited with ap- 
proval the “well-reasoned” deci- 
sions of the Florida, Michigan 
and Georgia courts, with par- 
ticular emphasis upon the lat- 


ters’ rulings on the due process 
objection. 

It is to be noted that the Ark 
ansas court did not hesitate to 
investigate the political-econo- 


mic aspects of Fair Trade leg- 


islation in reaching its decision. 
It had the benefit of | -on- 
curring decisions, but reached 
an independent conclusion based 
upon its own due proc é use 
The basic grounds for the un- 
constitutionality of Fair Trade 
in Arkansas appear to be 1) 
prior Arkansas precede 1inst 
price-fixing statute hether 
the price be set by the legisla- 
ture or the power t et the 
price be delegated thereby, and 
(2) an invalid exer the 
police power, with the result 
that the act violates the due pro- 
cess clause of the Ark: ur con- 
stitution. 

In a well-considered opinion, 

he Nebraska Supreme Court in- 
validated its entire Fair Trade 
Act.” In McGraw Electric Co. v. 
Lewis & Smith Drug Co.,” de- 
cided in early 1955, tive 
relief was denied against a price- 
cutting retailer by the re] 


court. On appeal, eight specifica- 
tions of challenge to the act were 
designated,” two of which were 


the basis for the supreme court’s 








decision. (1) “The Fair Trade 
Act constitutes an unc itu- 
tional delegation of legislative 
power in violation of Article III 
section 1, of the Constitution of 
the State of Nebraska, to fix 
prices of goods without con- 
forming to any standards pre- 
scribed by the legislature (2) 
“The Fair Trade Act the 
effect of depriving of 1 rty 
and property without due pro- 
cess of law, and constitutes leg- 
islation beyond the scope the 
police power and contrary to 
Article I, section 3 of the Con- 
stitution of the State of Neb- 
raska . a 

Regarding specification 1) 
above, the court held the ques- 
tion of legislative delegation of 
power to be of incidental con- 
cern but not of controlling im- 
portance. For the real question, 
said the court, was not the val- 
idity of an inter partes contract, 
but the validity of the | ion 
which extended obligations be- 
tween contracting persons to 


persons who were not 
such contracts. 


parties to 





- 1. at 563 
Ark. 156. 161 S.W.2d 189 (1941) 
Laws 1937. c. 136 





68 N.W.2 





. 703, 
t 710. 


Specification (2), however, was 
neld to be the crux of the ob- 
jection to the act. In this respect 
the court said, “The conclusion 
is inescapable that trade-mark 
owners, producers, and whole- 
salers may, by~the simple device 
of attaching to their commodi- 
ties a distinguishing brand or 
mark and entering into a con- 
tract with a single “retailer, es- 
tablish and maintain on a hor- 
izontal level for all retailers a 
minimum retail price.” The ef- 
fects of such legislation are 
therefore to permit one pro- 
ducer and one retailer to do that 
which legally the members of 
each class are forbidden to do, 
to compel retailers to observe 
agreements to which they have 
never assented, to permit im- 
pairment and destruction of the 
right of the retailer to freely sell 
commodities which he _ has 
bought and of which he has 
become owner in good faith. and 
to immunize sellers of a com- 
modity against competition. In 
view of such effects, the court 
held the non-signer provision of 
the act unconstitutional as a 
grant of special privilege and 
immunity. The objection ground- 
ed upon due process was also 
considered to be well taken. 
“Liberty,” said the court, “with- 
in the constitutional meaning 
includes absence of arbitrary 
and unreasonable restraint upon 
a person in the conduct of his 
business and the handling of his 
property.” 

Since the nonsigner provision 
of the act was void and uncon- 
stitutional from the date of its 
passage, the court found the en- 
tire act to be void for the rea- 
son that it was induced by the 
nonsigner provision. Its decision 
was affirmed during the same 
term in General Electric Co. v. 
J. L. Brandeis & Sons.” 

Thus, the Nebraska Supreme 
Court, without a detailed in- 
vestigation of any present need 
or lack of need for retail price- 
fixing laws, struck down the 
entire act on purely constitu- 
tional grounds. It appears to be 
significant that each state court 
which has addressed itself to the 
validity of Fair Trade has in- 
creasingly come to face the eco- 
nomic realities and consequenc- 
es of price maintenance systems 
and to determine their constitu- 
tionality on the basis of econ- 
omic fact. The result, once the 
courts have detached the vague 
emotional appeal of Fair Trade 
from its real purposes and ef- 
fects, is apparent in the later 
holdings of unconstitutionality. 

A surprising but heartening 
decision to Fair Trade oppon- 
ents was handed down in April, 
1956, by the Supreme Court of 
Oregon. Since 1947, it had been 
assumed that Oregon was clearly 
(Continued col. i) 


on page 8, 


7%. Id. at 716 


71. 159 Neb. 736, 68 N.W.2d 620 (1955). 


Supreme Court's Work 


(Continued from page 6) 





furter’s views, but stated spec- 
ifically his reasons for his 
change in position. 


Mr. Justice Clark and Mr. 
Justice Burton, who were of the 
majority last year, dissented. 
They adhered to their original 
position. (Reid v. Covert, 25 LW 
4444). 

Schools 


The Court once again demon- 
strated that its School Segrega- 
tion Decision, 347 U. S. 483, 22 
LW 4245, is to be given the full- 
est possible scope. Without dis- 
sent, it upheld Philadelphia’s 
suggestion that the City has neo 
right to exclude Negroes from a 
school operated by the City with 
the funds of a_ testamentary 
trust. 

Through its “Board of Direct- 
ors of City Trusts,’’ Philadelphia 
functions as trustee of a trust 
created in 1831 for the educa- 
tion ef “poor white male or- 
phans.” Pennsylvania’s Supreme 
Court, 24 LW 2214, took the posi- 
tion that no governmental ac- 
tion is involved when the City 
is acting merely as a trustee. 

It was enough for the U.S. Su- 
preme Court, however, that the 
Board of Directors of City Trusts 
is a state agency. Although act- 
ing as a trustee, its refusal to 
admit Negroes is discrimination 
by the state forbidden by the 
Fourteenth Amendment. 

Philadelphia was not ordered 
to admit Negroes: rather, the 
case was remanded “for further 
proceedings not inconsistent 
with this opinion.” In other 
words, the Philadelphia Orphan’s 
Court will apparently have the 
job of deciding whether the test- 
ator’s dominant purpose was to 
establish a quasi-public institu- 
tion over which only the City 
could preside or whether the 
dominant purpose was to restrict 
his bounty to members of his 
own race. (Pennsvlvania v. Board 
of Directors of City Trusts, 25 
LW 3316). 
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Constitutionality of State Fair Trade Acts. 


(Continued from page 7) | to nonsigners constitutes an'un- 


with the majority of state courts | ‘necessary and unreasonable in- 
upholding the validity of Fair | |terference with an individual’s 
Trade.” Nevertheless, in the very | constitutional right of contract 
recent case of General Electric 2%4 Of property in violation of 
Co. v. Wahle,” the Oregon court Att. 1, $20, of the Oregon Con- 
was faced with the square issue | | stitution, and of the due process 
of the constitutionality of the ©lause of the federal constftu- 
nonsigner provision in the Ore- tion. 

gon act, and held it repugnant The second ground was stated: 
to the  state’s constitutional . We are of the opinion that 
guarantees. Two preceding deci- the Act also contains an at- 
sions were distinguished as in- | tempted unconstitutional dele- 
volving different fact situations. gation of legislative power in 
The court’s decision was based Violation of Art. 1, $21, Oregon 
almost entirely upon the rele- Constitution .. .’”” 

vant provisions of the Oregon, The decision also quoted ex- 
constitution. At the outset the tensively from the language of 
substance of the act was recog- Mr. Justice Douglas in the first 

Schwegmann decision.” 


nized to be price-fixing. “Pro- 

tection of the ‘good will’ of the Whatever the basis for its in- 

trade-mark owner is simply an jtial impression of the nonsigner 
provision, it is clear that the 


excuse and not a reason for the 
Oregon court has settled the 


law.”"* Whatever past justifica- 

tion, if any, there had been for matter to the detriment of Fair 

permitting retail price fixing had Trade, and has done so solely on 
state constitutional grounds in- 


disappeared with the depression 
cluding the right to pursue any 


of the thirties. The court devel- 

oped the grounds for holding legitimate business, the right to 
the statute unconstitutional in, own property and all the rights 
stating: “The right to pursue) concurrent therewith, including 
any legitimate trade, occupa- | the right to sell, and the right to 
tion or business is a natural, es- freely contract for the sale of 
sential, and inalienable right, property. The court did make 
and is protected by our consti- the finding that there was no 
tution. Constitution of Oregon, hidden legitimate public policy 
Art. 1, §20.. . The right of an_ behind the act, but it could hard- 
owner of property to fix the ly be said to have seriously 
price at which he will sell it is weighed the historical economic 
an inherent attribute of the arguments in reaching its de- 
cision. 


property itself and is within the 
In April, 1956, Virginia became 


pretection of the state and fed- 
the eighth state thus far to in- 


eral constitutions.” Also: “. 
The Fair Trade Act as it applies validate its Fair Trade Act” by 
iat supreme court decision.” Like 
Minnesota, its decision cannot 
be considered decisive of the 
matter, for it was based upon a 
holding that the Fair Trade Act 
had been repealed by implica- 
tion by the 1950 reenactment of 
the Virginia Anti - monopoly 
Laws." In reaching its decision 
on the latter ground, the court 
found it unnecessary to consider 
‘the very serious questions rais- 
ed as to the constitutionality of 











yxrden v. Schreder, 
581 (1947), the 
e decision of the 
e United States in Old 
y. Seagram Dis- 

ing the constitu- 
*t of Illinois 
tion has not 
tion."’ This 
constitutionality was 
oo ral 4 ate Corp. 
5 > 2d 720 


Cor 


nee ome 













Jer 


(195 4), fiirn = Bortlen = v 
: ade Law 
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+H H ured by the provisions of the 
City Title Insurance Co. Virginia Semnelnisdiors and the 
ALL J PLANS doctrine of Young v. Common- 

) COUNTIES wealth, 101 Va. 853, 45 S.E. 327 

DIamonp 3-8877 . (1903)."" The Young case de- 

421 MAIN ST. HACKENSACK, N. J. clared unconstitutional an Act 
~ outlawing trading stamps, used 

=~ in much the same fashion as 

BArclay 7-2574 PLainfield 5-8831 | those popular in modern times. 


It is apparent, of course, that 
the decision could be negated by 
legislative action alone. The de- 
cision in the Young case, typical 
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more than speculatively indica- 
tive of what the Virginia Su- 
preme Court might hold when 
faced squarely with the issue of 
constitutionality of Fair Trade. 
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legislative right under the police 
power to enact price-fixing leg- 
LICENSED Bonpep | islation if the Young case is any 


criterion. The balance does ap- 
pear to be in favor of the op- 
ponents of Fair Trade. 

The Louisiana Fair Trade Act,* 
specifically its nonsigner provi- 
Elizabeth, N. J. Superviser sion, was rendered unconstitu- 

tional in recent months as con- 
stituting an unlawful delegation 
POMPLETE of legislative power to private 
BRUMBERG, JUDLOWE persons in violation of article 
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three, section one of the Louisi- 
ana constitution. In Dr. G. H. 
Tichenor Antiseptic Co. 
Schwegmann Bros. Giant Super 
Markets,” the Louisiana Supreme 
Court said in effect that the 
right of an individual to en- 
gage in a lawful business and 
to fix the price at which he dis- 
poses of his own property is 
guaranteed by the due process 
clause of the state’s constitution. 
Despite apparent federal court 
sanction of the McGuire Act, 
this does not foreclose a state 
determination on state consti- 
tutional grounds because the 
United States Supreme Court “is 
powerless to resolve conflicts 
between state laws and state 
constitutions.” 


After Pepsodent Co. v. Krause 
Co.,* decided in 1942 and fol- 
lowed in several lower court de- 
cisions, Fair Trade was believed 
solidly entrenched in Louisiana. 
The court had said plainly: “The 
Louisiana Supreme Court has 
sustained the validity of the 
Louisiana Fair Trade Law, and 
its decision is conclusive, insofar 
as the State Constitution is con- 
cerned.” In the present case, 
however, the court distinguished 
its prior decision on the ground 
that in the Pepsodent case the 
only issue before it had been 
the contention that the Fair 
Trade Act violated article 19, 
section 14 of the state constitu- 
tion, which prohibited combina- 
tions in restraint of trade. The 
nonsigner provision of the Louis- 
iana Fair Trade Act was then 
held to be beyond the legisla- 
ture’s police powers and there- 
fore void under the state’s due 
process guarantee.” 


Thus the Louisiana court, ex- 
ercising its prerogative to alter 
its views in the matter of the 
constitutionality of state laws, 
took the common ground devel- 
oped in the recent cases and 
decided the case on the ground 
that the state constitution’s due 
process clause was violated by 
an unauthorized exercise of the 
poli power. Again, economic 
issues were mentioned only in 
passing. Shorn of its emotional 
aspects, the question of the in- 
validity of the nonsigner provi- 
sion was relatively a simple mat- 
ter 


ic e 


The most recent decision rend- 
ering the nonsigner provision of 
a Fair Trade act unconstitution- 
and inoperative is a decision 
by the Colorado Supreme Court.” 
The holding was based simply 
upon the _ delegation-of-power 
principle: “The General Assem- 
bly itself has no power to fix 
the prices of merchandise sold 
on the open market. It follows 
that it cannot lawfully dele- 
gate such authority to another.” 

In two states, the lower courts 
have denied constitutionality to 
their respective Fair Trade acts 
as they apply to non-contracting 
persons. The first was in Utah, 
where a district court in 1954 
held the entire act void and in 
direct contravention of the Utah 


] 
al 


constitution.* The second was 

Indiana, where a superior court 
84. 4 CCH Trade Reg. Rep. (1956 Trade 
as Par. 68,400 (La. Sup. Ct. June, 1956). 
s 200 2a. 959. 9 1303 (1942). 
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for the federal antitrust 
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1 third parti 
(and therefore 
excepti on to 
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in 1955 declared the Indiana 
Fair Trade Act unconstitutional 
on similar grounds.” It should 
be noted, however, that in 1954 
a federal district court in Indi- 
ana held the same act valid and 
the nonsigner provision enforce- 
able.” 
In South Carolina, a motion 
to temporarily restrain alleged 


violations of the state’s Fair) 


Trade laws was dismissed in fed- 


eral court.” Although the South | 


Carolina Supreme Court had 
never passed upon the validity 
of Fair Trade or its nonsigner 
provision, District Judge Tim- 
merman felt bound to follow, 
for the time at least, a county 
court decision which held the 
entire act void and in direct con- 
travention of the state’s consti- 
tution.” 

A recent circuit court decision 
in Kentucky held the Kentucky 
Fair Trade Act in general, and 
its nonsigner provision specific- 
ally, unconstitutional as violative 
of section 13 of the Kentucky 
constitution, which forbids an 
unlawful taking of property.” 
Admittedly the points for un- 
constitutionality were not so well 
taken as in prior. decisions. 
Nevertheless, the issue of the 
validity of Fair Trade will prob- 
ably soon be before another state 
supreme court, and with the 
additional advantage of a fed- 
eral district court opinion in 
support of the lower court’s de- 
cision.” 


IIl. 


Although opponents of Fair 
Trade no longer face the uphill 
battle they previously encount- 
ered, much remains to be done 
if the illegality of retail price 
fixing is to be permanently es- 
tablished. The problem is two- 
fold. States which have given 
apparent legal sanction to Fair 
Trade must and can be con- 
vinced otherwise. States which 
have enacted Fair Trade legisla- 
tion which has not yet been test- 
ed in the courts must, when the 
situation arises, be convinced of 
the invalidity of their laws. The 
contemporary precedents above 
analyzed are of value not only 
for purposes of establishing 
grounds for invalidation but 
also, through their very number, 
heightening the force of the 
legal argument. 


In states where Fair Trade has 
received supreme court sanction, 
only the initial approach to the 
problem of constitutionality dif- 
fers from the state where the 
issue is one of the first impres- 
sion. In the former situation, 
courts seem more than willing to 
distinguish prior decisions on the 
ground that the arguments for 
a decision of unconstitutionality 
had not theretofore been pre- 
sented to the court. A hesitant 
court might be reminded that in 
matters of such social and econ- 
omic importance, courts have 
freely exercised the prerogative 
to alter their views as to the con- 
stitutionality of state laws. A 
point of importance to consider 
is the present condition of the 
American economy, and the ar- 


gument that whatever the need 
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for protective price-sett;, 
have been, it can no longes 
justified. Once a court i; tes 
mined to reconsider its Price 
cision on any one or Mors 
these grounds, the issue; , ate 
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contract constitutes no vio); 
of a state’s common law rep, 
ing restrictive covenan 
anti-monopoly laws per 
to agreements in restraip 
competition, this objection 
rected against the nor 

provision, appears to be the 
persuasive. The basic premis 
of course, the abuse of | 
tive police powers. Thi; 
sistently proved by a 
that the legislation is 
unreasonable and 























































tory in that it allows on 
relatively few producers 
trademarked commodities 
right to fix prices. The o§ 
quoted metaphor is, that 
adopting Fair Trade, states } 
thrown the baby (free comp 
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by permitting price-fixi 
present times, at le 
plausibly argued that s 
islation cannot meet the tes 
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bears no reasonable a 
able relationship to 
morals, health, safety, or ¢ 
eral welfare. 

Perhaps next in order of 
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case authority a 
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the lack of legislative 
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for if the legislatur 
the power to fix such 
clearly it could not del 
power to a private party 
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no court which h 
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Fair Trade statutes 
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California City Attorney Widow's Income Does 


Lauds Law Journal 
Editorial 

City Attor- 

California, in a 


Edward F. Taylor, 
f Redlands, C 
letter 
Assistant in 





ga] the Newark, 
Jersey Corporation Coun- 
sel’s Office lauded the editorial 
vater rights appearing in the 
Journal of July 25th as “the 
most in comment on legal 
water problems” 

aylor is chairman of the 

Water Law Problems 
He had written to 
Ward asking about munici- 
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ns to 





pal law developments in this 
field in this area and in response 
Mr. Ward had sent him, among 


otner things, 


a copy of the July 
of the New Jersey Law 





h issue 


In acknowledging receipt of 


the material Mr. Ward had sup- 
plied, Mr. Taylor wrote: 

T kK you in particular for 
send eg ont edi- 





Jersey Law 
issue. I think 














t the most incisive comment 
on legal solutions to water prob- 
lems I have yet seen in the press 
Let me s hat the editor’s 

p of the Gordians’ knot cur- 
ntly impeding a practical dis- 














tribution of water from Cali- 
for reas Of surplus to areas 
of ed gre y impresses this 
Westerner. Also, I appreciate the 
the editorial gives into 
the N Jersey situation.” 
Announcements 
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n f the law firm of Cor- 
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STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 
To all to whom these presente may come, 

Greeting: 

WHEREAS, It appears to my satisfaction, 
by duly authenticated record of the proceed- 
ings for the voluntary dissolution —— 
by the unanimous consent of all the stock- 
holders, deposited in my office 
EASTERN ASSOCIATES 

CO., INC. 

a corporation of this State, 
office is situated at No. 675 Mt. 
Avenue, in the Oity of Newark, 
Essex, State of New Jersey (Russell E. John- 
son, being the agent therein and in charge 
thereof, upon whom process may be served), 
has complied with the requirements of Title 
14, Corporations, General, of Revised Statutes 
of New Jersey, preliminary to 

of this Certificate of Dissolution. 

NOW, THEREFORE, I, the Secretary of 
State of the State of New Jersey, Do Hereby 
Certify that the said corporation did, on the 
Twenty-sixth day of July, 1957, file in 
my office u duly executed and attested consent 
in writing to the dissolution of said cor- 
poration, executed by all the stockholders 
thereof, 
of the proceedings aforesaid are now on file 
in my said office as provided by law. 

IN TESTIMONY WHEREOF, I 

have hereto set my hand and af- 

fixed my official seal, at Trenton, 
this Twenty-sixth day of July 

A.D., one thou-and nine emma 

fifty-seven. 

EDWARD J. PATTEN, 

Secretary of State. 

Aug. 1, 8, 5 


Prospect 
County of 


(Seal) 


L.J $21.60 





NEW JERSEY 

OF STATE 
DISSOLUTION 
may come, 


STATE OF 
DEPARTMENT 
CERTIFICATE OF 
To all to whom these presente 

Greeting : 

WHEREAS, It appears to my satisfaction, 
by duly authenticated record of the proceed- 
ings for the voluntary dissolution thereof 
by the unanimous consent of all the stock- 
holders. deposited in my > ffice 
NEW JERSEY MAIN VANCE 

INC. 

a corporation of this State, whose principal 
office is situated at No. 302 Belmont Avenue, 
in the City of Newark, County of Essex, 
State of New Jersey (Seymour Winfleld, 
being the agent therein and in charge thereof, 
upon whom process may he served), bas 
complied with the requirements of Title 14, 
Corporations, General, of Revised Statutes 
of New Jersey, preliminary to the issuing 
of this Certificate of Dissolution. 

NOW. THEREFORE, I, the Secretary of 
State of the State of New Jersey, Do Hereby 
Certify that aration did, on the 
Twenty-sixth 1957, file in my 
office a duly executed and attested consent 
in writing to the dissolution of said cor- 
poration, executed by all the stockholders 
thereof, which said consent and the record 
of the proceedings aforesaid are now on file 
in my said office as provided by law 

IN TESTIMONY WHEREOF, I 

have hereto set my hand and af- 

fi official seal, at Trenton, 
t Twenty-sixth day of July, 
A.D., one thousand nine hundred 
wnd fifty-seven. 
EDWARD J 
Secretary of 
ig 8, 15 


the eatd corr 


jay of July, 


(Seal) 
PATTEN, 
State 
$21.60 





Joated: Jnly 1, 1957 

GUY L. BURNHAM, deceased. 
to the order of ADRIAN M 
Surrogate of e County of 

y made, on the application of 
stratrix of said de- 


ESTATE OF 


the unde rsigned, Admit 
ceased, notice is hereby given to the creditors 
of said deceased, to exbib't to the subscriber 
under oath or affirmation, their claims and 
demands against the estate of said deceased, 
within six months from this date, or they 
rill be forever barred from prosecuting or 
recovering the same against the subscriber. 
HELEN I. BURNHAM 
DOWD & LOMBARDINO, Attorneys 
Plaza Place 
ingston, N. J. 
July 18, 25, Aug. 1, 8 


14 
il 





17, 1957 


VAIN, 


July 


BOISSE 


ADRIAN M 
surrogate of the County of 

on the application of 
x of said deceased 
t 


the order of 


the creditors of 
to the subscriber 
their claims and 
deceased, 


affirmatior 
the estate of said 
hs from this date, or they 
barred from prosecuting or 
ing same against the subscriber 
CH TAR LOTTI VAN CORTLANDT 
SCHMID, BUI & NOLL, 


forever 


tKE 





JERSEY 
OF STATE 
DISSOLUTION 
sents may come, 


my satisfaction 


barge thereof 


serv 


It May Concern 
tice that the undersigned will 
! Essex County Court at the 
in Newark, New Jersey on the 
August, 1957 at 9:30 o'clock 
for a judgment to assume the names of 
George Kaden and Miriam Kaden 
George Kadenski 
Miriam Kadenski 
Alexander M. Goldfinger 
78 Clinton 
Newark 
L.I.—J 


that 
CONSTRUCTION | 
whose principal 


the isewing | 


which smid consent and the record | 


hat 
SERVICE, | 


Notice to Absent Defendants. , , 
(L.8S.) STATE OF NEW JERSEY TO UN- 
KNOWN CLAIMANT, his heirs, devisees 
} and personal representatives, and his, their 
or any of their successors in right, title and 
} int erest, Defendants. 

You are hereby summoned and required 
|to serve upon Emanuel Wagner, plaintiff's 
| attorney, whose address is 125 Broad Street, 
Elizabeth, New Jersey, an answer to the 
complaint filed in a civil action, in which 
Robert W. Kean, Jr. is plaintiff and 
NKNOWN CLAIMANT, his heirs, devisees 
|}and personal representatives, and his, their 
jor any of their successors in right, title and 
| interest are defendants, pending in the 
Superior Court of New Jersey, within 35 
days after August 22, 1957, exclusive of 
}such date. If you fail to do judgment 
by default may be rendered against 
the relief demanded in the complain 
shall file your answer and proof of 
in duplicate with the clerk of the 
Court, State House Annex, Trenton, 
Jersey, in accordance with the rules 
civil practice and procedure. 

The action has been instituted 
purpose of quieting title to real 
in the County of Essex and State 
Jersey, more particularly described 
| lows: 


All 


80, 


y 
t. 


that tract or parcel of 
premises, hereinafter particularly 
situate, lying and being in the 
of Millburn, in the County of 
State of New Jersey, which land is 
yn Old Short Hills Road and South 
Avenue. 
BEGINNING at a 
terly line of South 
the same is intersected by 
line of Old Short Hills 
| North 24° 47° 50° East 
| easterly line of Old Short 
hundred twenty-nine feet 
one-hundredths of a foot (629.26') to a 
point; thence (2) North 21° 18’ 40°’ East, 
| stil! along said Southeasterly line of Old 
Short Hills Road six hundred eighteen feet 
}and twenty-tive one-hundredths of a _ foot 
} (618.25') to a point; thence (3) Nort! 
123° 48’ 30° East, still along said Seouth- 
}easterly line of Old Short Hills Road one 
| hundred seventy-seven feet and eleven one- 
hundreds of a foot (177.11") to a point in 
the division line between the Township of 
Millburn and Township of Livingston; 
thence (4) South 83° 10° 50° E 
{said division line between the 
| Millburn and the Township 
}and along the division line between the 
Town of West Orange and the Township of 
| Miliburn two thousand two hundred eighty 
}nine feet (2289.00') to a point in the 
of lands belonging to the Essex County 
Commission; thence (5) ith 4 
along the line of lands belonging 
| Essex County Park gegen 
dred ty-five feet and t 
hundredths of a foot (375 91 
m nent; thence (6) South 
along line lands of Essex 
Commission 1e)=«6 thousand 
(1, 014.0") oO § monument: 
: , Still along 
Park Commiss 
fty-three 


Town 

Essex 

situated 
| Orange 
the Northeas- 
Aven where 
Southeasterly 
toad; thence (1) 
along said South- 
Hills Road six 
and twenty-six 


point in 
Orange 
the 


the 


of 


Sor 


seven 


64° 


of 


dredths 
the said 
Avenur 
along 
Orange 
two one 
® point 
ng to t 
| three feet 
line of South 
seventy-three 
ireiths of ¢ 


‘orth 86° 


the sa Northeasterly 
Avenue, fi f 

hun dredths 

(9) 


ther 


(30 tO") 
Orang 


STATE 
(EPAR’ 
rIFL 


OF NEW JERSEY 
TMEN r OVE ST A’ 
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CER TION 
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WHERE It 


to my satisfaction 
hy au thenthk f 


ated proc 
luntary 


Os mv 
MAINTENANCI 


f this State 


CITE 


3 served). has 
ements of Title 14, 
Revised Statutes 
to the is 2 
lution 
HEREFORE, he 
> State of New Jersey, 


h -orporat 
the rporat 


Secretary of 
Do Hereby 


by law 
WHEREOF, 
hand and 
i, at 


TESTIM INY 
k < 


set 


my 


NOT 
MAN 


DATED 
LJ A" 


Btate of New Jersey, ees as 
Insurance, Trenton, May 22. 
The WASHINGTON 


wa Ry 
195 


Dartment a sworn statement by the Leg pe 
Officers thereof, showing its conditi 

December 31, 1956, and business for. the 
year and has complied in all respects with 
the laws of this State applicable to it; now, 
therefore, I, Charles Howell, Commis- 
sioner of Banking and Insurance of the 
State of New Jersey, do hereby certify that 
said Company is duly authorized to trans- 
act its appropriate business of life and ac- 
cident and health insurance in this State 
in accordance with law until May 1, 1958. 
The condition and business of said Com- 


621, 560.24; es, except capital and 
surplus $177,597,975.66; Paid-up capital, 
$15,000,000 00; Surplus over all liabilities, 

584.58: Income for the year, $78,- 
966,565.88: Disbursements for the year, 
$61,534.028.07 

IN WITNESS WHEREOP, I have here- 
unto set my name and affixed my seal, at 
Trenton, the day and year first above writ- 
ten. Charles Howell, Commissioner of 
Banking and Insurance. (Seal) 17 
State of New Jersey, Dept. of Banki ng and 
Insurance, Trenton, May 22, 195 - 
The NORTH AMERICAN LIFE. INS 
ANCE COMPANY, located at Chicago, 
the State a Illinois, has Aled in this De- 
partment worn statement by the proper 
officers chersof, showing its condition on 
December 31, 1956, and business for the 
year and has complied in all respects with 

he laws of this State applicable to it; now, 
there! ore, I, Charles R. Howell, Commis- 

sioner of Banking and Insurance of the 
State of New Jersey, do hereby certify that 
said Company is duly authorized to trans- 
act its appropriate business of life and ac- 
cident and health imsurance in this State 
in accordance with law until May 1, 1958. 
The condition and business of said Com- 
Dany at the date of such sta nt, is 
shown as follows: Admitted assets, $42,040,- 

370.84; Liabilities, except capital and sure 
Be $38,587,259.55; Paid- up capital, $l,- 
500 00; Surplus over all Liabilities, $1.- 
953:111.29: Income for the year, $9,240.- 
— oa Disbursements for the year, $6,967,- 

‘ 

IN WITNESS WHEREOFP, I have here- 
unto set my name and affixed my seal, at 
Trenton, the day and year first above writ- 
ten. Charles R. Howell. Commissioner of 
Banking and Insurance. (Seal) 10 
State of New Jersey, Dept. of Bank ng an 

2, 1 


ANCE 
» located at Chicago, in the State 
“has filed in this Department a 
by the proper officers 
, ts condition on een 
1956, and business for the year ani 
plied in all respects with the laws of 
this Stat e applicable to it; now. therefore, 
I, Charles R. Howell, Commissioner of 
Banking and Insurance of the State of New 
Jersey, do hereby certify that said Com- 
pany is duly authorized to transact its ap- 
propriate business of jite and accident and 
health insurance in this State in accord- 
ance with law until May 1, 1958. The con- 
dition and business of said Company at the 
date of such statement, is shown as follows: 
Admitted assets, $175,524,964.36; Lia 
except capital and surplus, 
Surplus over all liabilities, 
Income for the year, 
bursements for the year, 
IN WITNESS WHEREOP 
unto set my name and affixed my seal, 
Trenton, the day and year first above writ- 
ten. Charles R. Howell. Commiss! nur, of 
Banking and Insurance. (Se 
State of New sfebag f Dept. of Bank 
Insurance, Trenton, May 22, 1957. 
The FRANKLIN LIFE INSURANCE co: 
eg hte located at 
of inois, has fil 
statement b 


URANCE ‘COM: 
the State of 


Heowrn 


3) 


EOP, I have here- 

name and affixed my seal, at 

e day and yeapfirst above writ- 
ell, Commissi aon of 

Seal) 7 


year t above writ- 
yell, Commissioner of 
(Seal) 6 
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aeeae OF NEW JERSEY 
EPARTMENT OF STATE 
CERTIFICA ATE OF DISSOLUTION 


| To all to whom these presents may come,| 7, gij 


Greeting 
WHEREAS, It appears to my satisfaction, 
by duly authenticated record of the proceed- 
ings for the 
by the unanimous consent of all the stock- 
holders, deposited in my office that 
P. G. DEVELOPMENT CO. 
a corporation of this State, whose principal 
office is situated at No. 1018 Stuyvesant Ave- 
nue, in the Township of Union, County of 
Union, State of New Jersey (Stanley Gruen, 
being the agent therein and in charge thereof, 
upon whor process may served), h 
complied with the requirements of Title 14. 
2 General, of Revised Statutes 
preliminary to the issuing 
Certific “ate of Dissolution. 
THEREFORE, I, the Secretary of 
State of the State of New Jersey, Do Hereby 
Certify that the said corporation did, on the 
I th day of July, j file in my 
duly éxecuted and attested consent 
i to the dissolution of said cor- 
executed by all the stockholders 
which said consent and the record 
the proceedings aforesaid are now on file 
said office as provided by law. 
IN TESTIMONY WHEREOF, 1! 
have hereto set hand and af- 
fixed my official at Trenton, 
this E teenth of July, A.D., 
one thousand nime hundred and 
fifty-seven. 
EDWARD J. PATTEN, 
Secretary of State. 
July 25, Aug. 1, 


poration, 
thereof, 
’ 
in my 
my 
seal, 
day 


$21.60 





STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 
all to whom these presents may come, 
Greeting: 
WHEREAS 


To 


It appears to my satisfaction, 
ntieated record of the proceed- 
voluntary dissolution thereof 
J unanimous consent of all the stock- 
holders, deposited in my office that 
ROBBINS WOODBRIDGE CORP. 
a corporation of this State, whose principal 
office is sit ated at No. 1018 Stuyvesant Ave- 
nue, in the Township of Union, County of 
UC . State of New Jersey (Stanley Gruen, 
ing the agent therein and in charge thereof, 
ipon whom process may be served), has 
complied with the requirements of Title 14, 
Corporations, General, of Revised Statutes 
of New Jersey, preliminary to the issuing 
of this Certificate of Dissolution. 

NOW, THEREFORE, I, the Secretary of 
State of the State of New Jersey, Do Hereby 
Certify that the said corporation did, on the 

Yighteenth day of July, 1957, file in my 
office a duly executed and attested consent 
in writing to the dissolution of sald cor- 
poratic cuted by all the stockholders 
theres said consent and the record 
f the proceedings aforesaid gare now on file 
n my said office as provided by law. 

IN TESTIMONY WHEREOF, I 

have hereto set my hand and af- 

fixed my official seal, at Trenton, 

is Eighteenth day of July, A.D., 
one thousand nine hundred and 
fifty-seven. 

EDWARD J. PATTEN 

Secretary of State. 
July 25, Aug. 1, 8 


the 


$21.60 





STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
Rey RTIFICATE. OF DISSOLUTION 
to whom these preaenta may come, 
tin 
Ww HERE: 3, to my satisfaction 
lu the proceed- 


appears 
icated record of 
ntary dissolution thereof 
consent of al! the stock 
{ in my office that 
OU R- EIGHT HOLDING CO. 

I this State, whose principal 
at No. 60 Park Place 
Newark, County of Essex, 

(Samuel B. Lesser, 
and in charge 
may be served). 

juirements of Title 
Revised Statutes 
the issuing 


: mplied 
14, Corporati 
f New Jersey 
of this Certificate « 
NOW, THEREFORE 
Ytate of the State New Jersey 
‘ertify that » said corporation did, on the 
th f ily, 1957 file in my 
nd = tested consent 
sal cor 
ston kh »idere 
the record 
on file 


Secretary of 
Do Hereby 


ww 


WHEREOF, 
and 


Tr: STIMONY 
set hand 


nine bundred and 
E J. PATTEN, 
Secret tary of State. 


July 25, Aug. 1, 8 $21.60 





NE [W JERSEY 

T OF STATE 
DISSOLUTION 
presents may come, 


STATE OF 
‘ATE OF 


these 


y satisfaction, 
he proceed- 
tion thereof 
the stock- 


ion 
Secretary of 

vy. Do Hereby 

d, on the 

nd ntecnt ed consent 
ior said cor- 
stockholders 


: pee ided by law 
: TIMONY WHE! LEOF, 
hand and af- 
at Trenton 


$21.60 





1957 
de- 


of RIAN M. 
the C of 
applicat of 
said Jeceased, 
ereditors of 


subscriber 


Jeceased, 
from thi or they 
barred from i 

ame against : 

CHANDLER, JR 
DANZIG, Attorneys 
744 all 
Newark < 
L.J Aug 


valuntary dissolution thereof | 


| 
| 


ic ymplied with 


STATE OF NEW JeEps 

DEPARTMENT OF STAT 
CERTIFICATE OF DISSOLPT. 
ty whom these vreasents »- 
Greeting oe 

WHEREAS, It appears 
by duly authenticated rec 
ings for the voluntary 
by the unanimous consent 
holders, i 


to mys 
ya 


deposited in my 

SEA SALT CORPO at 
a corp yration of this Stat 

office is situated at No. 17" 

in the City of Newark, ( 
State of New Jersey (( 
being the agent 


has complied 
14, Corporations, — 
of New Jersey. i 
of this Certifica of 
NOW, THEREFORE, 


State of the State of New J 
Certify that the _ said a 
fi of J 


in writing to 
poration, executed 
thereof. 


one thousand 
d fifty-seven. 
EDWARD J 
Secretary of 
July 25, Aug. 1, 


<0, 


(Seal 


L.J.- 





STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUT: ON 
To all to whom these presents mH » 
Greeting 
WHEREAS, It appears to my satists 
by duly authenticated record d of the p-. 
ings for the voluntary 
by the unanimous consent | of 
holders. deposited in my office th 
BENDER WOODBRIDGE, | 
a corporation of this State, wh ae 
office is situated at No. 1018 Stuyvess 
I in the Township of Unios ( 
Union, State of New a 
being the agent therein and ! in pr ge ther 
ipon whom process may be serra 
the requirements of Tits 
Corporations, General, of Revised Sy 
of New Jersey, preliminary 
of this Certificate of Dissolution. 
NOW, THEREFORE, I, the Secretary 
State of the State of New Jerse 
Certify that the said a ic 
Eighteenth day of 1f 
fice a duly executed i 
in writing to the dis 
poration, executed by 
thereof, which said conse 
of the proceedings afores. 
in my said office as provid 
IN TESTIMONY 
have hereto set my 
fixed my 


rse} tanler G- 


to 


th: yusand 
fifty-seven. 
EDWARD J 
Secretary of State 
25, Aug. 1, 8 


ivy so, 


PATTEN 





Dated 
EVANS, 
order of 
of t 


OF JAMES 

to the 
Surrogate 
made. on 
Executrix 


Al 


. this day 
undersigned, 
notice is hereby given to 
said deceased, to ex! 
inder oath or _affirmat 
jemanis ag 
within si 
rill 


recover 


the 


JEROME J. 
1060 

wark 
L.J.—July 





Dated 
OF HENRIETTA 


deceass d. 


ESTATE 
WoO! y¢ »D, 


recoverin the same aga 
WILLIAM ROBI 
JOSEPH A. HUNOVAL, Attor 
744 Broad Street 

Newark 2, N. J. 

L.JI.—July 11, 





ESTATE OF MARGA 
ceased. 
Pursuant 

FOLEY, JI 

Essex, 

the 

sai 


ibe 
MARGARET P 
( ROWLE EY, W 
VANDERBILT, Attor 
810 Broad Street 
Newark 2, N. J 
L.J.—July 


TONER, 


Ai, 2 
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my 


ened 
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fifty-seven 

EDWARD J 

Secretary of 
ily 25. Aug. 1 
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wpare OF NEW JERSEY 
SpARTMBNT OF STATE 
ATE UF DISSOLUTION 



















ba+'" am these presents may come, 


vA 








jt appears to my satisfaction 
iecated record of the proceed- 
yo.untary dissolution thereof 
js consent of all the steck 
j in my office that 
CONSTRUCTION OO. 
f this State, whose principal 
j at No. 1018 Stuyvesant Ave- 
hip of Union, County of 
ersey (Stanley Gruen, 
in and in charge therevt 
cess may be served), bas 
, the requirements of Title 14 
General, of Revised Statutes 
ew y, preliminary to the issuing 
- cate of Dissolution. 
EFORE, 1, the Secretary of 
of New Jersey, Do Hereby 
id corporation did, on the 
f July, 1957, file in my 
cuted and attested consent 
dissolution of said cur 
by all the stockholders 
consent and the recvra 
aforesaid are now on file 
as provided by law. 
SSTIMONY WHEREUF, 4 
t my hand and af 
seal, at Trenton, 
day of July, A.D., 
nine hundred and 

















akv J. PATTEN, 
. secretary of State 
7 is 95, Aug. 1, 8 $21.60 
ERSEY a 
STATE OF NEW JERSEY 
SSOLUTIO \TMENT OF STATE 
ents May ATE UF DISSULUTION 





m these presents may come 


AS, It appears to my satisfaction, 
ated record of the proceed- 
tary dissolution thereof 
consent of ail the stock 
, ted in my office that 
KS RESEARCH CORPORATION 
NEW JERSEY 
State, whos 
No. 408 Frelin 
Newark, County 
(George B. Hinson, 
erein and in charge thereof, 
rocess may be served), bas 
t requirements of Title 14, 
s neral, of Revised Statutes 
rs relimiuary to the issuing 
f Dissolution. 
1, the Secretary of 
New Jersey, Lo Hereby 
4 d corporation did, on the 
6 jay of July, 1957, file 
wed and attested consent 
lissolution of said cor- 
‘ y all the stockholders 
said conseat and the record 
foresaid are now on file 
provided by law 
MONY WHEREOF I 
set my hand and af- 
] at Trentor 
day of 
ousand nine bt 
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STATE OF NEW JERSEY 
iMENT OF STATE 
ri t UVISSULUTION 
m these presenta may come 





e that 
IRATION 
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ORP( 


s 5 










a Thomas, 
1 and in charge thereof, 

4 ss may be served), Das 
tniv 1 t ryuirements of Title 
: of Kevised Stat 


Oo the iss 





dissolution of said 
L i Dy il the etockuolders 
i deces pe 4 yosent and the 
ate, or % . zs resaid are now on 
tele | a) said as provided by law. 
sc beer, TESTIMONY WHEREUF, 
a7 my hand and af- 
seal, at Trenton 


A.D 















STATE 
OF DISSOLUTION 
u n these presenta may come, 





to my satisfaction 
rd of the proceed- 
dissolution thereof 
nt of all the stock- 
office that 












. ’ ( 
s°Rt therein and in charge thereo 
a process may be served), Ras 
5 with t requirements of Title 14, 
x » 4 Revised Statutes 
iminary to the issuing 
Dissolution. 
the Secretary of 
bo Hereby 
n did, on the 









z 





1957, fil in my 
age ted and attested consent 
‘ lissolution of said cor- 





all the stockholders 
nsent and the record 











n 
7 nes aforesaid are now on file 
ot as provided by law. 





a3 \ TESTIMONY WHEREOF, I 
reto my hand and af- 











ficial seal, at Trenton, 
parge Se jay of July, A.D 
d hundred and 
PATTEN, 
é f State. 
_*?, Aug. 1, 8 $21.60 
Rate op Dated: July 2, 1957 





-IAM A. MEIS, deceased. 
rder of ADRIAN M 
of the County of 











hen, , on the application of 
TR gre i trator of said deceas 
ti 5 given to the creditors of 







exhibit to the subscriber 
mation, their claims and 
e estate of said deceased, 
from this date, or they 
from prosecuting or 
against the subscriber 
EIS 









STATE OF NEW JEKSEY 
DEPAKTMENT UF SLATE 


ESTATE OF MARY LANGTON, deceased a 4 . 
CERTIFICATE UF 





presents muy come, 





FULEY, JK., Surrogate of the County of 
this day made, on the application of 
Executor of said deceased, 
given to the creditors otf 
exhibit to the subscriber 





wiindinaAS, It appears to my satisfaction, 
auluenlicaled recurd vl 


JOSEPH PATRICK 
dissuiuuun thereof 





DIANNE MAE BELLOFATTO, 
e estate of said deceased, 





etty Cummin, 
GRAHAM CUMMIN, her 
CINTRA WILLIAMS 





EP : war from prusecuting o1 
JOSEPH PATRICK against the subscriber. 


LL‘ FATTO, individually and 


% 





woum process may be served), 
the requirements of Title 





STATE OF NEW JERSEY 
bi VAKLT MENT OF STATE 





the swid corporation did, on the 


resents ma come, 
OF NEW JERSEY 2 cso ti and attested consent 








AS, lt appears to my satisfaction, 
authenticated record of 





presenta may come, 





appears to my satisfaction, 
AND SCAFFOLD 
1c 








> "IRI » se 
REQI IRED t a this T'wenty-sixth day of July, A.D., 








wing the agent therein and in charge tuerevi, Secretary of State. 











erein and in charge thereof 
= that the undersigned will 
to the Essex County Court, on August 


1957, at 9:30 A.M. at the Court House, 





lirements of Title 14 


the Stute ol New Jersey, Do Hereby 


us to assume the names of W 
corporation did, On tbe 








executed aud attested cunpeut 





-orporation did, on the 








consent and the recore 





guardian of William C, 





vt 









to set my hand and af 
ae thousand nine hundrea 











Take notice that the undersigned will apply 





Secretary of State. 
= 15 











before Judge Gaulkin for a jud 








Nutley 10, New Jersey 











Essex County Court at the Court House, 














Jersey, preliminary to 




















» said corporation did 






































It appears to my satisfaction 
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Schedule of Judge Hall ° 





SCHEDULE FOR SEPTEMBER, November 1, 10:00 a.m., M&tions 
1957 SESSION —Somerville. 2:00 p.m., Advance 
Assignment Judge call of civil calendar for trials to 


commence November 18 and mo- 
tions—Flemington. 
November 4, 10:00 


jury trials—Belvidere. 


Frederick W. Hall 
Counties of Somerset, Morris, 
Hunterdon, Warren and Sussex 
September 4, 10:00 a.m., Opening 


Civil 


a.m., 





of session and impaneling Grand November 5, COURT HOLIDAY 
Jury and motions—Newton 2:00 | _Election Day. 

p.m., Opening of session and im- November 6, 7, 10:00 a.m., Civil 
paneling Grand Jury and motions jury trials—Belvidere 
—Belvidere. _ : November 8, 10:00 a.m., Motions 

September 5, 10:00 a.m., Opening | —Morristown 

of session and impaneling Grand ee ‘OU 
Jury—Somerville. 11:00 a.m., Mo- eee ee eee 


—Veterans’ Day. 
November 12, 13, 14, Prerogative 

writ trials as designated. 
November 15, 10:00 a.m., 


tions and prerogative writ pretrials. 
September 6, 10:00 a.m., Opening 


of session and impaneling Grand 


Motions 

















a ey ented of a and advance call of criminal calen- 
impaneling Grand Jury — Rriarrice ed iP iene "as Decem- 
town. 3:00 p.m., Motions. aaa resi i 20. 21. Civil 
September 9, 10, 11, 12, Preroga- cay gl a me lel i 
tive writ trials as designated : November 22 10:00 a.m., Motions 
Morristown, 10:00 a.m., Motions | ke oe on neon 
: ; a November 25, : a.m., Confer- 
September 20. 10:00 a.m “Motions | Commissioners _ teary — 
—Somerville. Advance call of civil miggoaar arte eee ton r. = 
calendar for trials to commence eta eee — waeres 
cor ¥ | County Jury Commissioners and 
September 23, 24, 25, 26 wai Rares Fry hate 
jury trials—Morristown <a j ; 
September 27, 10:00 a.m., Motions | carve tay a, aang aa Conte 
—illogdistaan. , | ence with Somerset County Jury 
September 30, October 1. 2 3, | Commissioners and County Judges 
Civil jury trials—Morristown. | | checking jury _lists—Somerville 
October 4. 10:00 am Motions— | 2:29 p.m. Conference with Hunter- 
morale ; don County Jury Commissioners 
October 7. 8. 9, 10, Civil jury _— County Judge checking jury 
trials—Somerville ” | lists—Flemington 
October 11, 10:00 a.m., Motions—| November 27 (Wednesday), 9:00 
Morristown 2:00 p.m., Advance |@-™.. Conference with Morris Coun- 
call of civil calendar for trials to|tY Jury Commissioners and County 
commence October 28 and motions | Judges checking jury lists—Morris- 
—Newton. |town. 10:00 a.m., Prerogative writ 
October 14, 15, 16, 17, Civil al trials to be designeted 
and non-jury  trials—Somerville November 28, 29. COURT HOLI- 
October 18, 10 00 a.m., Motions— | DAYS—Thanksgiving 
Somerville. 2:00 p.m., Advance call December 2, 3, 4, 5, Civil jury 
of civil calendar for trials to com- | trials—Morristown 
mence icenaber 4, and motions— December 6, 10:00 a.m., Motions 
Belvidere —Somerville 
October 21, 22, 23, 24, Prerogative December 9. 10, 11, 12, Civil jury 
writ tria ls as designated trials——-Morristown 
Oc r 25. 10:00 a.m., Motions December 13. 10:00 a.m., Motions 
and iegaies call of criminal cal- ‘Morristown 
— oe t : commence No- Dec 16. 17. 18. 19. Pr a- 
rember 12—Morristown tive ils as designated 
Pe sn ae lly 30, 31, Civil jury Dec 20. 10:00 a Motions 
D 23, Prerogative w 
ta ‘¢ ~— t) n { 
ROY GRiFrlitH JONES i cembe oA ) Tea la clu 
PATENT ATTORNEY \ Christmas Recess 
Formerly Patent Advisor, _ — = 
U.S. Gov., Dept. of the Army i 
Chamber of Commerce Bldg., Legal Stenographic 


Procedure Course 
Offered 


Newark, Aug. 1—Rut 


24 Branford Place, Newark, N. J. 
Mitchell 3-6136 








gers Uni- 
NORMAN N. POPPER versity Extension Division wil! 
REGISTERED PATENT offer a 16-week Legal Steno- 


ATTORNEY 
17 Academy St., Newark 2, N. J 


Mitchell 2-1406 


availahle to 


Procedures course Wed- 


8 p.m. be- 


graphic 
nesdays from 6:20 to 
ginning Sept. 18 

Designed for the secre 
tary who has no extensive for- 
mal background in law studies, 
the course will highlight devel- 
opment of the law, the New Jer- 
sey court system, fundamental 
legal principles, legal documents 
and elements of pleadings. 

Thomas R. Farley, a Newark 
attorney, will be instructor. The 
course will meet on the State 
University Washington Park 
campus. 

Registration may be at Rut- 
gers Extension Division, 53 Wash- 
ington Street, Newark, by mail 
until Sept. 7 or in person until 
Sept. 14. 


Services attorneys only legal 














SOMEONE 


LOCATED? 








All-State’s Line of Practice eons 


eged to coopercte with the New Jersey Bar. ALL-STATE forms 
EXCLUSIVELY MEMBERS OF THE LEGAL PROFESSION and 


We are privi 


TH 
O 


are available 






ere NOT sold through s:aticners or any other retail outlet. THIS IS FOR 
YOUR PROTECTION 
COURT FORMS INTERROGATORIES 
d Testificandum—All Law 420 ogatories—Property Damage 
420 P.I.—Interrogatories—Personal Injury 
es Tecum—All Law Courts 4 Pages to set—Padded 50) 
of Dismissal COMPENSATION 
—County Courts 20c—Employee’s Claim Petition for Compen- 





sation 
23c—Respondent’s Answer to Employee's 
Claim Petition 
430 CS—Consent Judgment 
Padded 50) 


n iperior Court 
Non-Military Service 
of Physician in Proceedings to 
Approve Settlement 
4030—Warrant to Satisfy Judgment 


4040—Affidavit and Order for Wage Execution 430 LC—Litisated Case (Before Deputy 
4050—Summons and Complaint 


Director) —Padded 50 
4050 Special—Summens an lai 
: nts si cneuaues MISCELLANEOUS FORMS 


4010—Aaff 


2 Pages to set— 





4055—Sun and Complaint—Auto P.D 3—Acknowledgment of Service 
4060—Notice of Application for Wage Execu- 5—Notes Promissory—book form 
tion—with affidavit of service 6—Notes Series—book form 
4065—Aff. of Proof of Property Damage 83—Telephone Message Pad 
to Automobile 1510—Statement of Closing Title 
4070—Summons and Complaint in Tenancy 3520—Attending Physician's Report 





4080—Affidavit of Proof—Non Military 3540—Series Notes, 4 on page (with endorse- 


Service Aff. ment clause) 
4085—Notice To Take Oral Depositions— 3585—Dissolution of Trade Name 
All Courts 3610—Annual Report by a Domestic Corp 


— Samples and Catalog Sent on Request — 


ALL-STATE OFFICE SUPPLY CO. 


502 HIGH STREET, NEWARK 2, N. J. Phone MArket 4-5577 








Finds Wealth Spur To 


One's Economic Needs 

Ann Arbor (ACCN)—Rich or 
well-supplied persons are more 
likely to feel they have unsatis- 
fied economic needs than are 
persons who are old or poor, 
according to a top University of 
Michigan researcher. 

What’s more, persons who are 
confident about their own finan- 
cial prospects and the future of 
the economy are much more 
likely to express their psycho- 
logical needs in actual buying. 

This was the opinion of Prof. 
George Katona of the UM survey 
research center in a speech pre- 
pared for delivery to the Inter- 
national Congress of Psychology 
meeting in Brussels, Belgium. 

“It is the secure, optimistic 
and confident people who up- 
grade their possessions and pro- 
ceed from one need to another,” 
Katona asserted. 


“On the other hand, people 
are most likely to postpone pur- 
chases when they feel uneasy 
about their own futures or about 
the future course of the econ- 
omy. We give up aspirations 
when we have failed. Gratifica- 
tion of needs results in content- 
ment among people who are 
pessimistic, uncertain, disap- 
pointed, or even frustrated,” he 
said. 

“Thus saturation (of personal 
needs) may not emerge after 
many years of substantial pur- 
chases. Therefore, it is not auto- 
matic and inevitable that pros- 
perity be followed by a depres- 
sion. Under certain circumstan- 
however, mass saturation 
occur and depressions may 
he added. 
psig marion majority 

> bought by people 
helo had a car in 


ces, 
may 
occur,” 

“The 
of new cars a 
who say fons 


OVE 





cood condition. Why do people 
replace cars and other durable 
goods which are performing 
we il ) 
Market experts have coined 
the word sce o describe 
his phenomenon. It means that 
new features or improvements in 
new models attract buyers. It 
lso even after 
achie our goals, we 
“Of course, there is some sat- 
tion. Immediately after I 
bought a new car, I shall 











not be in the m pave for another. 
But fulfilling one need often 
leads to the emergence of other 
needs. After having bought the 
car, buying a TV set or washing 
machine, or making additions to 
my house may loom much more 
important than _ before,” he 
added 
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Z. H. POLACHEK 


Reg. Patent Attorney 


1234 BROADWAY (at 31s%) 
New York I, N. Y. 


Phone: LO. 5-3088 
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New York (ACCN)—A govern- 
ment crackdown on expense ac- 
count deductions in income tax 
returns was forecast by Fred W. 
Scribner, Jr., assistant secretary 
of the treasury. 

In an address before a meeting 
of the section on taxation of the 
American Bar Assn. here, Scrib- 
ner said that too many taxpay- 
ers are making expenditures and 
deductions for business purposes 
which they ordinarily would not 
make if the tax rates were lower. 

Scribner said that the internal 
revenue service will take a close 
look at expense deductions for 

















































































































such items as club dues, enter- p 
tainment, travel, maintenance of CLASSIFIED NI 
automobiles, yachts and air- ADVERTISING rati 
planes, and company-supported indi 
residences and branch offices in SSSCCIATION Ww — H:1 
resort cities. chil 


He added, however, that the 
IRS has no intention of denying 
honest and legitimate expense 
deductions. 














Announcement 
Clive S. Cummis and Robert 
B. Kroner have formed a part- 


nership for the general practice 
of law under the firm name of 
Cummis & Kroner with offices at 
744 Broad Street, Newark. 


U.S. District Court oe ae ee 
Pretrials ec he 


STENOGRAPHER FOR PER 
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